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THE PUBLIC PROCUREMENT AND DISPOSAL
ACT, 2005

AN ACT of Parliament to establish procedures for
efficient public procurement and for the
disposal of unserviceable, obsolete or surplus
stores, assets and equipment by public entities
and to provide for other related matters

ENACTED by the Parliament of Kenya as follows:-
PART | - PRELIMINARY

1. This Act may be cited as the Public Procurement
and Disposal Act, 2005 and shall come into openabio
such date as the Minister may, by notice in theeBaz
appoint.

2. The purpose of this Act is to establish procedures
for procurement and the disposal of unserviceable,
obsolete or surplus stores and equipment by public
entities to achieve the following objectives —

(a) to maximise economy and efficiency;

(b) to promote competition and ensure that
competitors are treated fairly;

(c) to promote the integrity and fairness of those
procedures;

(d) to increase transpareneynd accountabilityn
those procedures; and

(e) to increase public confidence in those
procedures.
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(f) to facilitate the promotion of local industry and
economic development.

Definitions. 3(1) In this Act, unless the context otherwise
requires —

“accounting officer” means —

(a) for a public entity other than a local authgrit
the person appointed by the Permanent
Secretary to the Treasury as the accounting
officer or, if there is no such person, the chief
executive of the public entity; or

(b) for a local authority, the town or county clerk
of the local authority;

“Advisory Board” means the Public Procurement
Oversight Advisory Board established under secibn

“Authority” means the Public Procurement Oversight
Authority established under section 8;

“candidate” means a person who has submitted a
tender to a procuring entity;

“citizen contractor” means a natural person or an
incorporated company wholly owned and controllgd b
persons who are citizens of Kenya;

“contractor" means a person who enters into a
procurement contract with a procuring entity;

"corruption” has the meaning assigned to it inAhé

No.3of2001.  Corruption and Economic Crimes, Act 2003 and inekid
the offering, giving, receiving or soliciting of yhing of
value to influence the action of a public official the
procurement or disposal process or in contractigi@t
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“Director-General” means the Director-General of
the Authority provided for under section 10;

"disposal" means thealivestiture of public assets,
including intellectual and proprietary rights and
goodwill and other rights of a procuring entity agy
means including sale, rental, lease, franchiseti@uor
any combination however classifiedther than those
regulated by any other written law;

“fraudulent practice" includes a misrepresentabbn
fact in order to influence a procurement or disposa
process or the exercise of a contract to therdetr of
the procuring entity, and includes collusive preesi
amongst bidders prior to or after bid submissiosigieed
to establish bid prices at artificial non compeétievels
and to deprive the procuring entity of the beneditéree
and open competition;

“goods” includes raw materials, things in liquid or
gas form, electricity and services that are indideto the
supply of the goods;

“local contractor” means a contractor whe i
registered in Kenya under the Companies Act andserho
operation is based in Kenya;

“Minister” means the Minister responsible for
matters relating to finance;

“prescribed” means prescribed by regulation under
this Act;

“procurement” means the acquisition by purchase,
rental, lease, hire purchase, license, tenancgnclhise,
or by any other contractual means of any type afkg
assets, services or goods including livestock my a
combination;
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“procuring entity” means a public entity making a
procurement to which this Act applies;

“public entity” means —

(a) the Government or any department of the
Government;

(b) the courts;

(c) the commissions established under the
Constitution;

(d) a local authority under the Local Government
Act;

(e) a state corporation within the meaning of the
State Corporations Act;

(N the Central Bank of Kenya established under
the Central Bank of Kenya Act;

(g) a co-operative society established under the
Co-operative Societies Act;

(h) a public school within the meaning of the
Education Act;

(i) a public university within the meaning of the
Universities Act;

() a college or other educational institution
maintained or assisted out of public funds; or

(k) an entity prescribed as a public entity for the
purpose of this paragraph;
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“public funds” has the meaning assigned to it ia th
Exchequer and Audit Act and includes monetary
resources appropriated to procuring entities thinotigp
budgetary process, as well as extra budgetary funds
including aid grants and credits, put at the diapad
procuring entities by foreign donors, and revenoés
procuring entities;

“Review Board” means the Public Procurement
Administrative Review Board established under secti
25;

“services” means any objects of procurement or
disposal other than works and goods and includes
professional, non professional and commercial typles
services as well as goods and works which are emtad
to but not exceeding the value of those services;

“the regulations” means regulations made under this
Act;

“urgent need” means the need for goods, works or
services in circumstances where there is an imrioen
actual threat to public health, welfare, safety, afr
damage to property, such that engaging in tendering
proceedings or other procurement methods wouldaot
practicable;

“works” means the construction, repair, renovation
demolition of buildings, roads or other structurssd
includes —

(a) theinstallation of equipment and materials;

(b) site preparation; and

(c) other incidental services.
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(2) A regulation prescribing a public entity foreth
purpose of paragraph (k) of the definition of “pabl
entity” in subsection (1) may prescribe a claspulblic
entities or may specify particular public entities.

4.

(1) This Act applies with respect to —
(&) procurement by a public entity;

(b) contract management;

(€)

and distribution; and

disposal by a public entity of stores and

(d)

equipment that are unserviceable, obsolete or

surplus.

(2) For greater certainty, the following are not
procurements with respect to which this Act apples

(@) the retaining of the services of an individical

a limited term if, in providing those services,
the individual works primarily as though he
were an employee;

(b) the acquiring of stores or equipment if theeso

(©)

or equipment are being disposed of by a public

entity in accordance with the procedure
described in section 129(3)(a);

the acquiring of services provided by the
Government or a department of the
Government.

(3) For greater certainty, the following are
procurements with respect to which this Act apples

supply chain management, including inventory
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(&) the renting of premises, except as describelérun
subsection (2)(c);

(b) the appointing, other than under the authaooity
an Act, of an individual to a committee, task force
or other body if the individual will be paid an
amount other than for expenses;

(c) the acquiring of real property.

5.(1) If there is a conflict between this Act or the
regulations made under this Act and any other Act o
regulations, in matters relating to procurement and
disposal, this Act othe regulations made under this Act
shall prevail.

(2) For greater certainty, a provision of an Acatth
provides for a person or body to approve any wark o
expenditure shall not be construed as giving tleasgn
or body any power with respect to procurement
proceedings.

6.(1) Where any provision of this Act conflicts with
any obligations of the Republic of Kenya arisifrpm a
treaty or other agreement to which Kenya is a pdinig
Act shall prevail except in instances of negotiageahnts
or loans.

(2) Where a treaty or agreement referred to in
subsection (1) contains provisions favourable tizems
and local contractors, full advantage shall be riak&é
these in the interest of promoting domestic capacit
development.

(3) Where the Republic of Kenya is required under
the terms of any treaty or agreement to Wwisite is
a party, to contribute from her resourcesamy form,
to any procurement activities within Kenyather
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in part or wholly, jointly or separately, procuremhe
through such contributions shall be —

(a) in discrete activities where possible; and

(b) subject to the applicable provisions of this
Act.

(4) The disposal of any or all of the goods orlmub
assets accruing to Kenya as a result of procurement
activities to which subsections (1) and (2) appiglsbe
subject to the provisions of this Act.

(5) Where a procuremento which subsection (1)
applies favours an external beneficiary -

(@) the procurement through contributions made
by Kenya, shall be undertaken in Kenya
through contractors registered in Kenya; and

(b) all relevant insurances shall be placed with
companies registered in Kenya and goods shall
be transported in carriages registered in Kenya.

Conflict with 7.(1) If there is a conflict between this Act, the

conditions on . . . .

donated funds.  fegulations or any directions of the Authority aad
condition imposed by the donor of funds, the coadit
shall prevail with respect to a procurement thagsus

those funds and no others.

(2) This section does not apply if the donor ofdsiins
a public entity.
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PART Il - BODIES INVOLVED IN THE REGULATION
OF PUBLIC PROCUREMENT

A — Public Procurement Oversight Authority

Establishment of 8.(1) The Public Procurement Oversight Authority is
Authority. .
hereby established as a body corporate.

(2) The Authority shall have all the powers necgssa
or expedient for the performance of its functions.

(3) Without limiting the generality of subsectia?)(
the Authority shall have perpetual succession and a
common seal and shall be capable of —

(a) suing and being sued in its corporate name; and

(b) holding and alienating moveable and
immovable property.

Functions of 9. The Authority shall have the following
Authority. .
functions —

(a) to ensure that the procurement procedures
established under this Act are complied with;

(b) to monitor the public procurement system and
report on the overall functioning of it in
accordance with section 20(3)(b) and present to
the Minister such other reports and
recommendations for improvements as the
Director-General considers advisable;

(c) to assistin the implementation and operation o
the public procurement system and in doing
SO —

(i) to prepare and distribute manuals and
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standard documents to be wused in
connection with procurement by public
entities;

(i)to provide advice and assistance to
procuring entities;

(iif) to develop, promote and support the
training and professional development of
persons involved in procurement; and

(iv) to issue written directions to public
entities with respect to procurement
including the conduct of procurement
proceedings and the dissemination of
information on procurements; and

(v) to ensure that procuring entities engage
procurement professionals in their
procurement units.

(d) to initiate public procurement policy and
propose amendments to this Act or to the
regulations; and

(e) to perform such other functions and duties as
are provided for under this Act.

g]j'tf]‘;“’A'ﬁg:ﬁ;a' 10(1) The Authority shall have a Director-General
- who shall be the chief executive officer of the Rarity
and who shall be responsible for its direction and
management.

(2) The Director-General shall be appointed by the
Advisory Board with the approval of Parliament.

(3) To be appointed as the Director-General, a
person must —
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(a) have a university degree in commerce, business
administration, economics, engineering or a
related field of study from a recognised
university;

(b) have a professional qualification in supply
management from a reputable organisation;

(c) have experience in management; and
(d) be of outstanding honesty and integrity.

11(1) The term of office of the Director-General
shall be five years.

(2) A person who has held office as Director-Gehera
may be reappointed for one further term of fivergea

12.During the period of his or happointment, the
Director-General shall not —

(@) be employed in any other work or business; or
(b) hold any other public office.
13. The terms and conditions of service of the

Director-General shall be determined by the Adwisor
Board in accordance with the State Corporations Act

14 (1) The Director-General may resign by a written
resignation addressed to the Advisory Board.

(2) A resignation is effective upon being received
by the Advisory Board.

15(1) The appointment of the Director-General may
be terminated only in accordance with this section.
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(2) The Advisory Board may terminate a person’s
appointment as the Director-General if the person —

(a) isincompetent;

(b) is unable to perform the functions of his adfic
by reason of a mental or physical infirmity;

(c) is convicted of an offence under the Penal Code
or this Act or an offence involving dishonesty;

(d) was involved in a corrupt transaction;
(e) contravenes section 12; or

(f) is adjudged bankrupt.

16. The Authority may, upon such terms and
conditions of service as the Authority may detemmin
employ such staff or hire the services of such glbasts,
experts or independent investigators as may bessane
for the proper performance of its functions.

17. The Advisory Board may designate a member of
the staff of the Authority to act as the Directoer@ral
during the iliness or absence of the Director-Ganer
during a vacancy in the office.

18(1) The financial year of the Authority shall beath
period of twelve months ending on 30th June in each
year.

(2) At least three months before the commencenfent o
each financial year, the Director-General shall seau
estimates of the revenue and expenditures of the
Authority for that year to be prepared and submitie
the Advisory Board for approval.
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(3) The estimates shall make provision for all the
estimated expenditures of the Authority for theafinial
year and, in particular, shall provide for expeudit
for —

(a) the payment of salaries, allowances and other
charges in respect of the staff of the Authority;

(b) the payment of pensions, gratuities and other
charges in respect of former staff of the
Authority;

(c) the proper maintenance of buildings and
grounds of the Authority;

(d) the maintenance, repair and replacement of the
equipment and other property of the Authority;
and

(e) the payment of allowances and expenses of the
Advisory Board.

(4) The Authority shall make provision for the
renewal of depreciating assets and the payment of
pensions and other retirement benefits by the
establishment of sinking funds and for contribusido
such reserve and stabilization funds as may berezu

(5) The funds of the Authority shall consist of -

(&) money appropriated by Parliament for the
purpose of running the Authority;

(b) loans or grants received by the Authority for
it's activities;

(c) revenue or fees collected for services regutler
by the Authority; and
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(d) capacity building levy of such amount of the
contract price as may be prescribed.

Audit. 19. The Authority shall be audited in accordance with
No. 12 of 2003.  the Public Audit Act, 2003.

Quarterly and 20(1) For each financial year, the Director-General
annual reports.

shall cause four quarterly reports and one anrejobrt

to be prepared.

(2) The Director-General shall submit each report t
the Advisory Board and to the Minister —

(@) in the case of a quarterly report, within one
month after the end of the quarter to which the
report relates; or

(b) in the case of an annual report, within four
months after the end of the year to which the
report relates.

(3) Each report shall contain, in respect of thegake
to which it relates —

(a) adescription of the activities of the Authgrit

(b) a report on the overall functioning of the pabl
procurement system;

(c) a list of each procurement for which a
procurement procedure was specially permitted
under section 92;

(d) a report on the extent of positive bias toaloc
participation.

(4) In addition to what is required under subsectio
(3), each annual report shall include the financial
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statements of the Authority for the year to whitte t
report relates.

(5) The Minister shall, within thirty days after
receiving a report, transmit it to the National Asbly.

B — Public Procurement Oversight Advisory Board

Establishment of 21. The Public Procurement Oversight Advisory
Advisory Board. . . .
Board is hereby established as an unincorporatdy. bo

Composition of 22(1) The Public Procurement Oversight Advisory
Advisory Board. .
Board shall consist of —

(a) nine members appointed by the Minister and
approved by Parliament from persons
nominated by the prescribed organisations; and

(b) the Director-General.

(2) The First Schedule shall apply in respect @& th
members of the Advisory Board.

Functions of 23. The functions of the Advisory Board are —
Advisory Board.

(@) to advise the Authority generally on the
exercise of its powers and the performance
of its functions;

(b) to approve the estimates of the revenue and
expenditures of the Authority;

(c) to recommend the appointment or
termination of the Director-General in
accordance with this Act;

(d) to perform such other functions and duties as
are provided for under this Act.
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24 (1) The business and affairs of the Advisory Board
shall be conducted in accordance with the Second
Schedule.

(2) Except as provided in the Second Schedule, the
Advisory Board may regulate its own procedure.

(3) Five nominated members of the Advisory Board
shall constitute a quorum for the transaction of an
business of the Board.

(4) The Advisory Board may invite any person to
attend any of its meetings and to participate ®m it
deliberations, but such an invitee shall not haveta in
any decision of the Board.

C — Public Procurement Administrative Review Board

25(1) The Public Procurement Complaints, Review
and Appeal Board established under the Exchequer an
Audit (Public Procurement) Regulations, 2001 is
continued under this Act as the Public Procurement
Administrative Review Board.

(2) The composition and membership of the Review
Board shall be in accordance with the regulations.

(3) The Authority shall provide administrative
services to the Review Board.

PART IIl — INTERNAL ORGANISATION OF PUBLIC
ENTITIES RELATING TO PROCUREMENT

26.(1) For the purpose of ensuring that its decisions
are made in a systematic and structured way, aiqubl
entity shall establish procedures to provide foe th
making of decisions, on behalf of the public entity
relating to procurement.
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(2) The procedures required under subsection (1)
shall be consistent with this Act and the regulagio

(3) All procurement shall be —

(a) within the approved budget of the procuring
entity and shall be planned by the procuring
entity concerned through an annual
procurement plan;

(b) undertaken by a procuring entity as per the
threshold matrix as set out in the regulations;

(c) handled by different offices in respect of
procurement initiation, processing and
receipt of goods, works and services.

(4) A public entity shall establish a tender
committee, procurement unit and such other bodiesa
required under the regulations for the purpose aking
such decisions on behalf of the public entity as ar
specified in this Act and the regulations.

(5) A tender committee or body established under
subsection (4) shall be established in accordaritetie
regulations and shall -

(@) consist of not less than five members;

(b) have as its secretary, the procurement
professional in charge of the procurement
unit.

(6) A procuring entity shall not commence any
procurement procedure until it is satisfied thdtisient
funds have been set aside in its budget to meet the
obligations of the resulting contract.
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(7) A procurement unit established under
subsection (4) shall be staffed with procurement

professionals whose qualifications have been rasedn
by the Authority.

(8) For the purpose of this section, a "procum@me
professional” means a person who -

(a) has professional qualifications in procuretne

and supply management from a recognised
institution;

(b) is engaged in a calling or occupation in which
recourse to procurement is directly or
indirectly involved and has experience in the
practise of procurement; and

(c) is a member of a recognised institute
purchasing and supply.

(9) The level of qualification and experience reed
of procurement professionals under subsection (8}l s
be as prescribed.

(10) The Authority shall facilitate the establistmb
of an examination body for procurement profess®nal

and shall ensure support for their professional
association.

27.(1) A public entity shall ensure that this Acteth
regulations and any directions of the Authority are
complied with respect to each of its procurements.

(2) The accounting officer of a public entity shall
be primarily responsible for ensuring that the publ
entity fulfils its obligations under subsection.(1)
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(3) Each employee of a public entity and each
member of a board or committee of the public ersttsll
ensure, within the areas of responsibility of theployee
or member, that this Act, the regulations and any
directions of the Authority are complied with.

(4) Contractors, suppliers and consultasisll
comply with all the provisions of this Act and the
regulations.

(5) The accounting officer may use the prement
unit and tender committee of another procuringtegnti
which shall carry out the procurement in accordamitie
this Act and the regulations.

(6) The Authority shall have power tartsfer the
procuring responsibility of a procuring entity toadher
procuring entity or procuring agent in the eventefay
or in such other instances as may be prescribed.

28(1) A procuring entity may appoint a
procurement agent, on competitive basis, to cauy o
such procurement proceedings on its behalf as may be
prescribed.

(2) The Authority shall pre-qualify procuring
agents to be engaged by a procuring entity purstoant
subsection (1).

(3) A procuring agent shall be registevath the
Authority and where the procuring agent is undengk
procurement on behalf of a procurement entity, the
procuring agent shall comply with the provisionstlus
Act and theregulations.
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PART IV - GENERAL PROCUREMENT RULES

29(1) For each procurement, the procuring entity
shall use open tendering under Part V or an altema
procurement procedure under Part VI.

(2) A procuring entity may use an alternative
procurement procedure only if that procedure isvedid
under Part VI.

(3) A procuring entity may use restricted tendering
or direct procurement as an alternative procurement
procedure only if, before using that procedure, the
procuring entity —

(&) obtains the written approval of its tender
committee; and

(b) records in writing the reasons for using the
alternative procurement procedure.

(4) A procuring entity shall use such stmddender
documentss may be prescribed.

30(1) No procuring entity may structure procurement
as two or more procurements for the purpose ofdivgi
the use of a procurement procedure.

(2) Any person who contravenes the prowsiof
this section shall be guilty of an offence.

(3) Standardyoods, services and works with known
market prices shall be procured at the prevailiegl r
market price.

(4) Public officials involved in transamtis in
which standard goodservices and works are procured at
unreasonably inflated prices shall, in additionatoy
other sanctionprescribed in this Act or the regulations,
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be required to pay the procuring entity for theslos
resulting from their actions.

S:ZU&ZSJ&”W 31(1) A person is qualified to be awarded a
contract. contract for a procurement only if the person fiasshe

following criteria —

(a) the person has the necessary qualifications,
capability, experience, resources, equipment and
facilities to provide what is being procured;

(b) the person has the legal capacity to enter anto
contract for the procurement;

(c) the person is not insolvent, in receivership,
bankrupt or in the process of being wound up
and is not the subject of legal proceedings
relating to the foregoing;

(d) the procuring entity is not precluded from
entering into the contract with the person under
section 33;

(e) the person is not debarred from participatimg i
procurement proceedings under Part IX.

(2) The procuring entity may require a person to
provide evidence or information to establish thia¢ t
criteria under subsection (1) are satisfied.

(3) The criteria under subsection (1) and any
requirements under subsection (2) shall be seinotite
tender documents or the request for proposals or
quotations or, if a procedure is used to pre-qualif
persons, in the documents used in that procedure.

(4) The procuring entity shall determine whether a
person is qualified and that determination shalldbae
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using the criteria and requirements set out in the
documents or requests described in subsection (3).

(5) The procuring entity may disqualify a person fo
submitting false, inaccurate or incomplete inforiomat
about his qualifications.

(6) No person shall be excluded from submitting a
tender, proposal or quotation in procurement process
except under this section and under section 39.

(7) Procuring entities shall use creativerapphes,
such as design and build in order to enhance effoyi of
the procurement process and project implementation

32. To identify qualified persons a procuring entity
may use a pre-qualification procedure or may use th
results of a pre-qualification procedure used bytlaer
public entity.

33(1) Except as expressly allowed under the
regulations, a procuring entity shall not enteroira
contract for a procurement with —

(@) an employee of the procuring entity or a
member of a board or committee of the
procuring entity;

(b) a Minister, public servant or a member of a
board or committee of the Government or any
department of the Government or a person
appointed to any position by the President or a
Minister; or

(c) a person, including a corporation, who is exat
to a person described in paragraph (a) or (b).

(2) Whether a person is related to another pereon f
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the purpose of subsection (1)(c) shall be deterthine
accordance with the regulations.

Specific 34(1) The procuring entity shall prepare specific

requwements. . . .
requirements relating to the goods, works or sesvic
being procured that are clear, that give a coresat
complete description of what is to be procured trad
allow for fair and open competition among those who
may wish to participate in the procurement procegsli

(2) The specific requirements shall include all the
procuring entity’s technical requirements with resipto
the goods, works or services being procured.

(3) The technical requirements shall, where
appropriate —

(@) relate to performance rather than to design or
descriptive characteristics; and

(b) be based on national or international
standards.

(4) The technical requirements shall not refer to a
particular trademark, name, patent, design, type,
producer or service provider or to a specific arigi
unless —

(@) there is no other sufficiently precise or
intelligible way of describing the requirements;
and

(b) the requirements allow equivalents to what is
referred to.

Verification that 35. A tender, proposal or quotation submitted by a
not debarred. . i

person shall include a statement verifying thatpgleson

IS not debarred from participating in procurement
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proceedings under Part IX and a declaration that th
person will not engage in any corrupt practice.

36.(1) A procuring entity may, at any time, terminate
procurement proceedings without entering into a
contract.

(2) The procuring entity shall give prompt notide o
a termination to each person who submitted a tender
proposal or quotation or, if direct procurement Wwasg
used, to each person with whom the procuring entéy
negotiating.

(3) On the request of a person described in
subsection (2), the procuring entity shall givergasons
for terminating the procurement proceedings within
fourteen days of the request.

(4) If the procurement proceedings involved tenders
and the proceedings are terminated before the teade
opened, the procuring entity shall return the temde
unopened.

(5) The procuring entity shall not be liable to any
person for a termination under this section.

(6) A termination under this section shall not be
reviewed by the Review Board or a court.

(7) A public entity that terminates procurement
proceedings shall give the Authority a written nepan
the termination.

(8) A report under subsection (7) shall include the
reasons for the termination and shall be made in
accordance with any directions of the Authority hwit
respect to the contents of the report and whendte.



76
No. 3 Public Procurermhand Disposal 2005

Formof 37(1) If the procurement procedure used is open or
communications. . .
restricted tendering or a request for proposals,
communications between the procuring entity and a
person seeking a contract for the procurement bleailh

writing.

(2) If the procurement procedure used is direct
procurement or a request for quotations, commuitat
between the procuring entity and a person seeking a
contract for the procurement shall either be —

(&) inwriting; or
(b) referred to and confirmed in writing.

(3) To the extent allowed under written directions
of the Authority, electronic communications mayused
instead of written communications.

Inappropriate 38(1) After the deadline for the submission of
influence on

evaluations, etc. t€Nnders, proposals or quotations —

(a) no person who submitted a tender, proposal or
quotation shall make any unsolicited
communications to the procuring entity or any
person involved in the procurement proceedings
that might reasonably be construed as an
attempt to influence the evaluation and
comparison of tenders, proposals or quotations;
and

(b) no person who is not officially involved in the
evaluation and comparison of tenders, proposals
or quotations shall attempt, in any way, to
influence that evaluation and comparison.

(2) A person who contravenes subsection (1) igyguil
of an offence and is liable on conviction —
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(a) if the person is an individual, to a fine not
exceeding four million shilings or to
imprisonment for a term not exceeding three
years or to both; or

(b) if the person is a corporation, to a fine not
exceeding ten million shillings.

39(1) Candidates shall participate in procurement
proceedings without discrimination except where
participation is limited in accordance with this tAend
the regulations.

(2) Subject to subsection (8), the Minister shail,
consideration of economic and social development
factors, prescribe preferences and or reservatians
public procurement and disposal.

(83) The preferences and reservations referreah to
subsection (2) shall -

(@) be non-discriminatory in respect of the targeted
groups;

(b) allow competition amongst the eligible;
(c) be monitored and evaluated.
(4) The preferences and reservations shall apply to—

(a) candidates such as disadvantaged groups, micro,
small and medium enterprises;

(b) works, services and goods, or any combination
thereof;

(c) identified regions; and
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(d) such other categories as may be prescribed.

(5) A procuring entity shall, when processing
procurement, comply with the provisions of this Actd
the regulations in respect of preferences andvasens.

(6) To qualify for a specific preference or resdioua
a candidate shall provide evidence of eligibility.

(7) The Authority shall maintain an up-to-date
register of contractors in works, goods and sesyics
any combination thereofh order to be cognizant at all
times of the workload and performance record.

(8) In applying the preferences and reservations
under this section -

(a) exclusive preference shall be given to citizens
of Kenya where —

(i) the funding is 100% from the Government
of Kenya or a Kenyan body; and

(i) the amounts are below the prescribed
threshold.

(b) a prescribed margin of preference nagibven -

(i) in the evaluation of bids to candidates
offering goods manufactured, mined,
extracted and grown in Kenya; or

(i) works, goods and services where a
preference may be applied depending on
the percentage of shareholding of the
locals on a graduating scale as prescribed.
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Corruptpractice.  40,(1) No person, agent or employee shall be involved
in any corrupt practice in any procurement proasgdi

(2) If a person or an employee or agent of a person
contravenes subsection (1) the following shall yppl

(a) the person shall be disqualified from entering
into a contract for the procurement; or

(b) if a contract has already been entered inth wit
the person, the contract shall be voidable at the
option of the procuring entity.

(3) The voiding of a contract by the procuring gnti
under subsection (2)(b) does not limit any otheyale
remedy the procuring entity may have.

(4) A person, employee or agent who contravenes
subsection (1) shall be guilty of an offence.

Ml 41(1)No person shall be involved in a fraudule
' practice in any procurement proceeding.

(2)If a person contravenes subsection (1) the
following shall apply —

(a) the person shall be disqualified from entering
into a contract for the procurement; or

(b) if a contract has already been entered intd wit
the person, the contract shall be voidable at the
option of the procuring entity.

(3) The voiding of a contract by the procuring snti
under subsection (2)(b) does not limit any otheyale
remedy the procuring entity may have.

(4) A person who contravenes subsection (1) shal
guilty of an offence.
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Collusion. 42(1) No person shall collude or attempt to collude
with any other person —

(&) to make any proposed price higher than would
otherwise have been the case;

(b) to have that other person refrain from
submitting a tender, proposal or quotation or
withdraw or change a tender, proposal or
quotation; or

(c) to submit a tender, proposal or quotation waith
specified price or with any specified inclusions
or exclusions.

(2)If a person contravenes subsection (1) the
following shall apply —

(@) Dboth persons referred to in subsection (1)l shal
be disqualified from entering into a contract for
the procurement; or

(b) if a contract has already been entered inth wit
either person referred to in subsection (1), the
contract shall be voidable at the option of the
procuring entity.

(3) The voiding of a contract by the procuring snti
under subsection (2)(b) does not limit any otheyale
remedy the procuring entity may have.

(4) A person who contravenes subsection (1) shal
guilty of an offence.

E?;fggs of 43(1) An employee or agent of the procuring entity
' or a member of a board or committee of the progurin
entity who has a conflict of interest with respéata
procurement —
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(@) shall not take part in the procurement
proceedings; and

(b) shall not, after a procurement contract hasibee
entered into, take part in any decision relating
to the procurement or contract.

(2) An employee, agent or member described in
subsection (1) who refrains from doing anything
prohibited under that subsection that, but for that
subsection, would have been within his duties shall
disclose the conflict of interest to the procuremdity.

(3) If a person contravenes subsection (1) with
respect to a conflict of interest described in sghen
(5)(a) and the contract is awarded to the persohisor
relative or to another person in whom one of the a
direct or indirect pecuniary interest, the contrsizall be
voidable at the option of the procuring entity.

(4) The voiding of a contract by the procuring Bnti
under subsection (3) does not limit any other legal
remedy the procuring entity may have.

(5) For the purpose of this section, a person has a
conflict of interest with respect to a procureménhe
person or a relative of the person —

(&) seeks, or has a direct or indirect pecuniary
interest in another person who seeks, a contract
for the procurement; or

(b) owns or has a right in any property or has a
direct or indirect pecuniary interest that results
in the private interest of the person conflicting
with his duties with respect to the procurement.
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(6) In this section, “relative” means —

(a) aspouse, child, parent, brother or sister;

(b) a child, parent, brother or sister of a sppose
(c) any other prescribed relative.

(7) For the purpose of subsection (5), the follayin
are persons seeking a contract for a procurement —

(@) a person submitting a tender, proposal or
guotation; or

(b) if direct procurement is being used, a person
with whom the procuring entity is negotiating.

(8) Any person who contravenes the provisions of
this section shall be guilty of an offence.

44(1) During or after procurement proceedings, no
procuring entity and no employee or agent of the
procuring entity or member of a board or commitbée
the procuring entity shall disclose the following —

(@) information relating to a procurement whose
disclosure would impede law enforcement or
whose disclosure would not be in the public
interest;

(b) information relating to a procurement whose
disclosure  would  prejudice legitimate
commercial interests or inhibit fair competition;

(c) information relating to the evaluatio
comparison or clarification of tenders, proposals
or quotations; or
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(d) the contents of tenders, proposals or quotstion

(2) This section does not prevent the disclosure of
information if any of the following apply —

(a) the disclosure is to an employee or agent ef th
procuring entity or a member of a board or
committee of the procuring entity involved in the
procurement proceedings;

(b) the disclosure is for the purpose of law
enforcement;

(c) the disclosure is for the purpose of a review
under Part VII or an investigation under Part
VIII or as required under section 105;

(d) the disclosure is pursuant to a court order; or
(e) the disclosure is allowed under the regulations

(3) Notwithstanding the provisions of suliget(2),
the disclosure to an applicant seeking a revievweuirart
VII shall constitute only the summary referred to i
section 45(2)(e).

(4) Any person who contravenes the provisioh
this section shall be guilty of an offence.

fgggrl:jfsemem 45(1) A procuring entity shall keep records for each
' procurement for at least six years after the ragplt
contract was entered into or, if no contract resylafter
the procurement proceedings were terminated.

(2) The records for a procurement must include —

(@) a brief description of the goods, works or
services being procured;
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if a procedure other than open tendering was
used, the reasons for doing so;

if, as part of the procurement procedure,

anything was advertised in a newspaper or other
publication, a copy of that advertisement as it

appeared in that newspaper or publication;

for each tender, proposal or quotation that was
submitted —

(i) the name and address of the person
making the submission; and

(i) the price, or basis of determining the
price, and a summary of the other
principal terms and conditions of the
tender, proposal or quotation;

a summary of the evaluation and comparison of
the tenders, proposals or quotations, including
the evaluation criteria used,

if the procurement proceedings were terminated
without resulting in a contract, an explanation of
why they were terminated;

a copy of every document that this Act requires
the procuring entity to prepare; and

such other information or documents as are
prescribed.

(3) After a contract has been awarded or the
procurement proceedings have been terminated, the
procuring entity shall, on request, make the resdot
the procurement available to a person who subméted
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tender, proposal or quotation or, if direct procoeat
was used, a person with whom the procuring enteg w
negotiating.

(4) The procuring entity may charge a fee for
making the records available but the fee shallexceed
the costs of making the records available.

(5) No disclosure shall be made under subsectipn (3
that would be contrary to section 44(1), but aldsare,
under subsection (3), of anything described in grashs
(a) to (f) of subsection (2) shall be deemed nobé¢o
contrary to paragraphs (b) to (d) of section 44(1).

(6) A procuring entity shall maintain a propdiny
system with clear links between procurement and
expenditure files.

46(1) The Authority shall publish notices of the
contracts awarded by procuring entities togethath
such other information as may be prescribed.

(2) The Authority shall issue directions governthg
publication of notices under this section, inclydin
directions specifying what must be included in aig®o
and how it must be published.

47. An amendment to a contract resulting from the
use of open tendering or an alternative procurement
procedure under Part VI is effective only if —

(a) the amendment has been approved in writing by
the tender committee of the procuring entity; and

(b)any contract variations are based on the
prescribed price or quantity variations for goods,
works and services



86
No. 3 Public Procurermhand Disposal 2005

Interest on 48. The following shall apply with respect to
overdue amounts. . .
overdue amounts owed by a procuring entity under a

contract for a procurement —

(a) unless the contract provides otherwise, the
procuring entity shall pay interest on the overdue
amounts; and

(b) the interest to be paid under paragraph (al) sha
be in accordance with prevailing commercial

bank rates.
Inspections and 49(1) The following shall apply in relation to a
audits relating to
contracts. contract for a procurement —

(a) the Director-General, or anyone authorised by
the Director-General, may inspect, at any
reasonable time, the records and accounts of the
procuring entity and contractor relating to the
contract and the procuring entity and contractor
shall co-operate with and assist whoever does
such an inspection; and

(b) the Controller and Auditor-General, or an
auditor authorised by the Controller and
Auditor-General, may audit the accounts of the
procuring entity and contractor relating to the
contract and the procuring entity and contractor
shall co-operate with and assist whoever does
such an audit.

(2) The costs of an audit under subsection (1){b)l s
be borne by the Authority if the audit was conddcte
the request of the Director-General.

PART V - OPEN TENDERING

Part sets out 50. This Part sets out the requirements for open
requwements. .
tendering.
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51. The procuring entity shall prepare an invitation
to tender that sets out the following —

(a) the name and address of the procuring entity;

(b) the tender number assigned to the procurement
proceedings by the procuring entity;

(c) a brief description of the goods, works or
services being procured including the time limit
for delivery or completion;

(d) an explanation of how to obtain the tender
documents, including the amount of any fee;

(e) an explanation of where and when tenders must
be submitted and where and when the tenders
will be opened; and

() a statement that those submitting tenders or
their representatives may attend the opening of
tenders.

52(1) The procuring entity shall prepare tender
documents in accordance with this section dhd
regulations.

(2) The tender documents shall contain enough
information to allow fair competition among thoséav
may wish to submit tenders.

(3) The tender documents shall set out the
following —

(a) the specific requirements prepared under sectio
34 relating to the goods, works or services
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being procured and the time limit for delivery or
completion;

if works are being procured, relevant drawings
and bills of quantities;

the general and specific conditions to whiah th
contract will be subject, including any
requirement that performance security be
provided before the contract is entered into;

the tender number assigned to the procurement
proceedings by the procuring entity;

instructions for the preparation and submission
of tenders including —

(i) the forms for tenders;

(i)  the number of copies to be submitted
with the original tender;

(i) any requirement that tender security be
provided and the form and amount of
any such security; and

(iv) any requirement that evidence be
provided of the qualifications of the
person submitting the tender;

an explanation of where and when tenders must
be submitted, a statement that the tenders will
be opened immediately after the deadline for
submitting them and an explanation of where
the tenders will be opened;

a statement that those submitting tenders or
their representatives may attend the opening of
tenders;
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(h) a statement of the period during which tenders
must remain valid,;

(i) the procedures and criteria to be used to
evaluate and compare the tenders;

() a statement that the procuring entity may,rat a
time, terminate the procurement proceedings
without entering into a contract; and

(k) anything else required, under this Act or the
regulations, to be set out in the tender
documents.

53(1) A procuring entity may amend the tender
documents at any time before the deadline for stimgi
tenders by issuing an addendum.

(2) An amendment may be made on the procuring
entity’s own initiative or in response to an inquir

(3) The procuring entity shall promptly provide a
copy of the addendum to each person to whom the
procuring entity provided copies of the tender
documents.

(4) The addendum shall be deemed to be part of the
tender documents.

54(1) The procuring entity shall take such steps as
are reasonable to bring the invitation to tenderth®e
attention of those who may wish to submit tenders.

(2) If the estimated value of the goods, works or
services being procured is equal to, or more then t
prescribed threshold for national advertising, the
procuring entity shall advertise, at least twice an
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newspaper of general nationwide circulation whies h
been regularly published for at least two yeargigethe
date of issue of the advertisement, and on its ieebs
instances where the procuring entity has a webaitd,
the advertisement shall also be posted at any rsgs
place reserved for this purpose in the premisethef
procuring entity as certified by the head of the
procurement unit.

55(1) The time allowed for the preparation of
tenders must not be less than the minimum peridonaf
prescribed for the purpose of this subsection.

(2) For the purpose of this section, the time adldw
for the preparation of tenders is the period ofetim
between whatever steps the procuring entity takes t
bring the invitation to tender to the attention thbse
who may wish to submit tenders and the deadline for
submitting tenders.

(3) If the tender documents are amended under
section 53 when the time remaining before the dead|
for submitting tenders is less than one third & time
allowed for the preparation of tenders, the prowyri
entity shall extend the deadline as necessaryldw ahe
amendment of the tender documents to be taken into
account in the preparation or amendment of tenders.

56(1) The procuring entity shall provide copies of
the tender documents expeditiously and in accoelanc
with the invitation to tender.

(2) The procuring entity may charge such fees as
may be prescribed for copies of the tender docusnent

57(1) A procuring entity may require that tender
security be provided with tenders.

(2) The procuring entity may determine the form and
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amount of the tender security, subject to such
requirements or limits as may be prescribed.

(3) Tender security shall be forfeited if the perso

submitting the tender —

(a) withdraws the tender after the deadline for
submitting tenders but before the expiry of the
period during which tenders must remain valid;

(b) rejects a correction of an arithmetic error emd
section 63; or

(c) refuses to enter into a written contract as
required under section 68 or fails to furnish any
required performance security.

(4) The procuring entity shall immediately release
any tender security if —

(a) the procurement proceedings are terminated;

(b) the procuring entity determines that none ef th
submitted tenders is responsive; or

(c) a contract for the procurement is entered into.

58(1) A tender must be in writing, it must be signed
and it must be sealed in an envelope.

(2) A tender and the envelope it is sealed in must
bear the tender number assigned to the procurement
proceedings by the procuring entity.

(3) A tender must be submitted before the deadline
for submitting tenders and any tender received afftat
deadline shall be returned unopened.
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(4) The procuring entity shall ensure that the @lac
where tenders must be submitted is open and abtzessi
and shall provide, in that place, a tender box that
complies with the prescribed requirements.

(5) Each tender that is delivered shall be placed
unopened in the tender box —

(a) if the tender is delivered by post, by thefabhf
the procuring entity immediately upon receipt;
or

(b) if the tender is delivered otherwise than bgtpo
by the person delivering the tender.

(6) If a tender that is delivered by post is
inadvertently opened, the fact of that opening Ishal
recorded on the envelope by the person who opdreed t
tender and then the tender shall be placed inghder
box.

(7) If a tender or part of a tender is too largebéo
placed in the tender box it shall be received ia th
manner set out in the tender documents or theaitiorit
to tender or, if no such manner is set out, inrttaner
determined by the procuring entity.

59(1) Before the deadline for submitting tenders, a
person who submitted a tender may change or withdra
it in accordance with the following —

(@) the change or withdrawal must be in writing;
and

(b) the change or withdrawal must be submitted
before the deadline for submitting tenders and
in accordance with the procedures for
submitting tenders.
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(2) After the deadline for submitting tenders, aspe
who submitted a tender shall not change, or ofter t
change, the substance of the tender.

(3) The procuring entity shall not attempt to héve
substance of a tender changed.

60(1) The accounting officer shall appoint a tender
opening committee specifically for the procurement
accordance with the following requirements and such
other requirements as may be prescribed —

(@ the committee shall have at least three
members; and

(b) at least one of the members shall not be
directly involved in the processing or
evaluation of the tenders.

(2) Immediately after the deadline for submitting
tenders, the tender opening committee shall opén al
tenders received before that deadline.

(3) Those submitting tenders or their represergativ
may attend the opening of tenders.

(4) The tender opening committee shall assign an
identification number to each tender.

(5) As each tender is opened, the following shall b
read out loud and recorded in a document to beatdtle
tender opening register —

(@) the name of the person submitting the tender;

(b) the total price of the tender including any
modifications or discounts received before the



94
No. 3 Public Procurermhand Disposal 2005

deadline for submitting tenders except as may
be prescribed; and

(c) if applicable, what has been given as tender
security.

(6) The procuring entity shall, on request, provade
copy of the tender opening register to a person
submitting a tender.

(7) Each member of the tender opening committee
shall —

(@) sign each tender on one or more pages as
determined by the tender opening committee;
and

(b) initial, in each tender, against the quotatgin
the price and any modifications or discounts.

(8) The tender opening committee shall prepare
tender opening minutes which shall set out —

(a) arecord of the procedure followed in operitrey
tenders; and

(b) the particulars of those persons submitting
tenders, or their representatives, who attended
the opening of the tenders.

(9) Each member of the tender opening committee
shall sign the tender opening minutes.

Extension of 61(1) Before the expiry of the period during which
tender validity . g . .
period. tenders must remain valid the procuring entity may

extend that period.

(2) The procuring entity shall give notice of an
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extension under subsection (1) to each person who
submitted a tender.

(3) An extension under subsection (1) is subject to
such restrictions and requirements as may be ploescr

(4) For greater certainty, tender security shall be
forfeited if a tender is withdrawn during an extens
under subsection (1).

62(1) The procuring entity may request a clarificatio
of a tender to assist in the evaluation and coraparof
tenders.

(2) A clarification may not change the substance of
the tender.

63(1) The procuring entity may correct an arithmetic
error in a tender.

(2) The procuring entity shall give prompt notice o
the correction of an error to the person who suiechithe
tender.

(3) If the person who submitted the tender rej#uts
correction, the tender shall be rejected and theopés
tender security shall be forfeited.

64 (1) A tender is responsive if it conforms to all t
mandatory requirements in the tender documents.

(2) The following do not affect whether a tender is
responsive —

(&) minor deviations that do not materially depart
from the requirements set out in the tender
documents; or
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(b) errors or oversights that can be correctedawith
affecting the substance of the tender.

(3) A deviation described in subsection (2)(a)
shall —

(a) be guantified to the extent possible; and

(b) be taken into account in the evaluation and
comparison of tenders.

65. If the procuring entity determines that none of
the submitted tenders is responsive, the procwemtgy
shall notify each person who submitted a tender.

66(1) The procuring entity shall evaluate and
compare the responsive tenders other than tenders
rejected under section 63(3).

(2) The evaluation and comparison shall be done
using the procedures and criteria set out in tmelde
documents and no other criteria shall be used.

(3) The following requirements shall apply with
respect to the procedures and criteria referrednto
subsection (2) —

(@) the criteria must, to the extent possible, be
objective and quantifiable; and

(b) each criterion must be expressed so that it is
applied, in accordance with the procedures,
taking into consideration price, quality and
service for the purpose of evaluation.

(4) The successful tender shall be the tender thi¢h
lowest evaluated price.
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(5) The procuring entity shall prepare an evabrati
report containing a summary of the evaluation and
comparison of tenders.

(6) The evaluation shall be carried out wtlsuch
period as may be prescribed.

67(1) Before the expiry of the period during which
tenders must remain valid, the procuring entityllsha
notify the person submitting the successful tendet his
tender has been accepted.

(2) At the same time as the person submitting the
successful tender is notified, the procuring enshall
notify all other persons submitting tenders thagirth
tenders were not successful.

(3) For greater certainty, a notification under
subsection (2) does not reduce the validity pefarda
tender or tender security.

68(1) The person submitting the successful tender
and the procuring entity shall enter into a writt@mtract
based on the tender documents, the successfukiamje
clarifications under section 62 and any correctionder
section 63.

(2) The written contract shall be entered into with
the period specified in the notification under g®tt
67(1) but not until at least fourteen days havesdd
following the giving of that notification.

(3) No contract is formed between the person
submitting the successful tender and the procueimgy
until the written contract is entered into.

69.(1) If the person submitting the successful tender
refuses to enter into a written contract as requineder
section 68, the procuring entity shall notify, undection
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67(1), the person who submitted the tender that,
according to the evaluation under section 66, wbalde
been successful had the successful tender not been
submitted.

(2) Section 67(2), section 68 and this section \gppl
with necessary modifications, with respect to theder
of the person notified under subsection (1).

(3) This section does not apply if the period dgrin
which tenders must remain valid has already expired

70. The procuring entity shall not request or require,
as a condition of awarding a contract that a pergbao
submitted a tender undertake responsibilities rotosit
in the tender documents.

71. If there will not be effective competition for a
procurement unless foreign persons participate, the
following shall apply —

(@) the invitation to tender and the tender
documents must be in English;

(b) if the procuring entity is required to advegtibe
invitation to tender under section 54(2), the
procuring entity shall also advertise the
invitation to tender in one or more English-
language newspapers or other publications that,
together, have sufficient circulation outside
Kenya to allow effective competition for the
procurement;

(c) the period of time between the advertisement
under paragraph (b) and the deadline for
submitting tenders must be not less than the
minimum period of time prescribed for the
purpose of this paragraph;

(d) the technical requirements must, to the extent
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compatible with requirements under Kenyan law,
be based on international standards or standards
widely used in international trade;

a person submitting a tender may, in quoting
prices or providing security, use a currency that
is widely used in international trade and that the
tender documents specifically allow to be used;
and

(f) any general and specific conditions to whick th

contract will be subject must be of a kind
generally used in international tendering.

PART VI —ALTERNATIVE PROCUREMENT PROCEDURES

72.

This Part sets out the requirements for the

procurement procedures that are alternatives ta ope
tendering.

A — Restricted tendering

73(1) A procuring entity may engage in procurement
by means of restricted tendering in such mannenag
be prescribed.

(2) A procuring entity may use restricted tendering
if the following conditions are satisfied -

(@)

(b)

competition for contract, because of the caxpl
or specialised nature of the goods, works or
services is limited to prequalified contractors:

the time and cost required to examine and
evaluate a large number of tenders would be
disproportionate to the value of the goods,
works or services to be procured; and

there is only a few known suppliers of the
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goods, works or services as may be prescribed
in the regulations.

B — Direct procurement

Whendirect 74(1) A procuring entity may use direct procurement
procurementnay .
be used. as allowed under subsection (2) @) as long as the

purpose is not to avoid competition.

(2) A procuring entity may use direct procuremént i
the following are satisfied —

(@) there is only one person who can supply the
goods, works or services being procured; and

(b) there is no reasonable alternative or substitut
for the goods, works or services.

(3) A procuring entity may use direct procuremdnt i
the following are satisfied —

(a) there is an urgent need for the goods, works or
services being procured;

(b) because of the urgency the other available
methods of procurement are impractical; and

(c) the circumstances that gave rise to the urgency
were not foreseeable and were not the result of
dilatory conduct on the part of the procuring
entity.

Procedure. 75. The following shall apply with respect to direct

procurement —
(a) the procuring entity may negotiate with a parso
for the supply of the goods, works or services
being procured;
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(b) the procuring entity shall not use direct
procurement in a discriminatory manner; and

(c) the resulting contract must be in writing and
signed by both parties.

C — Request for proposals

B estse T6(1)A procuring entity may use a request for
used. proposals for a procurement if —

(@) the procurement is of services or a combination
of goods and services; and

(b) the services to be procured are advisory or
otherwise of a predominately intellectual
nature.

(2) Subject to any prescribed restrictions, a priogu
entity may use a request for proposals for a peyoent
if the procuring entity would be allowed to use teo
alternative procurement procedure for that procergm
under section 73, 74, 88 or 90.

Procedure. 77. Sections 78 to 86 set out the procedure for a
procurement using a request for proposals.

Notice inviting 78(1) The procuring entity shall prepare a notice
expressions of L . . .
interest. inviting interested persons to submit expressiofis o

interest.

(2) The notice inviting expressions of interestlisha
set out the following —

(@) the name and address of the procuring entity;
(b) a brief description of the services being

procured and, if applicable, the goods being
procured;
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(c) the qualifications necessary to be invited to
submit a proposal; and

(d) an explanation of where and when expressions
of interest must be submitted.

(3) The procuring entity shall advertise the notice
inviting expressions of interest in at least twoilyda
newspapers of nation-wide circulation.

Terms of 79. The procuring entity shall prepare terms of
reference. .
reference that set out the following —

(a) the specific requirements prepared under
section 34 relating to the services and, if
applicable, the goods being procured and the
time limit for delivery or completion; and

(b) anything else required under the regulations to
be set out in the terms of reference.

gjéﬁggi‘“ation of 80. After the deadline for submitting expressions of

persons. interest the procuring entity shall examine each
expression of interest to determine if the person
submitting it is qualified to be invited to submgt
proposal in accordance with the notice inviting
expressions of interest.

Request for 81(1) The procuring entity shall give each person

proposals to . . . e LT .

qualified who it determines is qualified to be invited to suba

persons. proposal a request for proposals and a copy ofeitmes

of reference.

(2) The request for proposals shall set out the
following —
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(@)
(b)

(€)

(d)

()

(f)

(9)

the name and address of the procuring entity;

the general and specific conditions to which
the contract will be subject,

instructions  for the preparation and
submission of proposals which shall require
that a proposal include a technical proposal
and a financial proposal;

an explanation of where and when proposals
must be submitted,;

the procedures and criteria to be used to
evaluate and compare the proposals
including —

(i) the procedures and criteria for evaluating
the technical proposals which shall
include a determination of whether the
proposal is responsive;

(i) the procedures and criteria for evaluating
the financial proposals; and

(i) any other additional method of
evaluation, which  may include
interviews or presentations, and the
procedures and criteria for that
additional method,

a statement giving notice of the restrictiom, i
section 87, on entering into other contracts;
and

anything else required, under this Act or the
regulationsto be set out in the request for
proposals.
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82(1) The procuring entity shall examine the
proposals received in accordance with the requast f
proposals.

(2) For each proposal, the procuring entity shall
evaluate the technical proposal to determine ifsit
responsive and, if it is, the procuring entity $laagkign a
score to the technical proposal, in accordance Wiéh
procedures and criteria set out in the request for
proposals.

(3) For each proposal that is determined, under
subsection (2), to be responsive, the procuringtyent
shall evaluate and assign a score to the financial
proposal, in accordance with the procedures andriexi
set out in the request for proposals.

(4)If the request for proposals provides for
additional methods of evaluation, the procuringitgnt
shall conduct such methods in accordance with the
procedures and criteria set out in the request for
proposals.

(5) The successful proposal shall be the responsive
proposal with the highest score determined by the
procuring entity by combining, for each proposal, i
accordance with the procedures and criteria seinctlie
request for proposals, the scores assigned tethaical
and financial proposals under subsections (2) 8hdr{d
the results of any additional methods of evaluatioder
subsection (4).

83(1) The procuring entity shall notify the person
who submitted the successful proposal that his qgualp
was successful.

(2) At the same time as the person who submitted
the successful proposal is notified, the proauentity
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shall notify all other persons who submitted pra®s
that their proposals were not successful.

Negotiations 84(1) The procuring entity may negotiate with the
with submitter of .

successful person who submitted the successful proposal and ma
proposal. request and permit changes, subject to sectior).85(2

(2) If the negotiations with the person who
submitted the successful proposal do not resul&ain
contract the procuring entity may negotiate withe th
person who submitted the proposal that would haenb
successful had the successful proposal not been
submitted and subsection (1) and this subsectiqtyap
with necessary modifications, with respect to those
negotiations.

Contract 85(1) This section shall apply with respect to the
requirements. .
contract resulting from a procurement by a reqdest
proposals.

(2) The contract may not vary from the requirements
of the terms of reference, the request for progosathe
terms of the successful proposal except in acceelan
with the following —

(a) the contract may provide for a different price
but only if there is a proportional increase or
reduction in what is to be provided under the
contract; and

(b) the variations must be such that if the proposa
with those variations, was evaluated again under
section 83, the proposal would still be the
successful proposal.

(3) The contract must be in writing.

(4) The contract must set out either —
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(@ the maximum amount of money that can be paid
under the contract; or

(b) the maximum amount of time that can be paid
for under the contract.

International 86. If there will not be effective competition unless
competltlon. . .. .
foreign persons participate, the following shalplgp—

(a) the notice inviting expressions of interest Hrel
request for proposals must be in English;

(b) in addition to the advertisement required
under section 54(2), the procuring entity shall
also advertise the notice inviting expressions
of interest in one or more English-language
newspapers or other publications that,
together, have sufficient circulation outside
Kenya to allow effective competition for the
procurement;

(c) the technical requirements must, to the dxten
compatible with requirements under Kenyan
law, be based on international standards or
standards widely used in international trade;

(d) a person submitting a proposal may, in
quoting prices or providing security, use a
currency that is widely used in international
trade and that the request for proposals
specifically allows to be used; and

(e) any general and specific conditions to which
the contract will be subject must be of a kind
generally used in international trade.
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87. A person who enters into a contract resulting
from a procurement by a request for proposals siull
enter into any other contract for the procuremeht o
goods or works that follows from or is related hatt
original contract.

D - Request for quotations

88. A procuring entity may use a request for
quotations for a procurement if —

(a) the procurement is for goods that are readily
available and for which there is an established

market; and
(b) the estimated value of the goods being procured

is less than or equal to the prescribed maximum
value for using requests for quotations.

89(1) This section sets out the procedure for a
procurement using a request for quotations.

(2) The procuring entity shall prepare a request fo
quotations that sets out the following —

(a) the name and address of the procuring entity;

(b) the specific requirements prepared under sectio
34 relating to the goods being procured;

(c) an explanation of where and when quotations
must be submitted; and

(d) anything else required under this Aot the
regulations to be set out in the request for
quotations.

(3) The procuring entity shall deal with the redques
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for quotations in accordance with the following —

(@) the procuring entity shall give the request to
such persons as the procuring entity determines;

(b) the request must be given to as many persons as
necessary to ensure effective competition and
must be given to at least three persons, unless
that is not possible; and

(c) the procuring entity shall give the requestach
person early enough so that the person has
adequate time to prepare a quotation.

(4) The successful quotation shall be the quotation
with the lowest price that meets the requiremeetat
in the request for quotations.

(5) The following shall apply with respect to the
contract resulting from a procurement by a reqdest
quotations —

(a) the procuring entity shall place a purchaseiord
with the person submitting the successful
guotation; and

(b) the person submitting the successful quotation
shall confirm the purchase order in writing.

(6) If there will not be effective competition uske
foreign persons participate, the following shalplgp—

() the request for quotations must be in English;

(b) the technical requirements must, to the extent
compatible with requirements under Kenyan law,
be based on international standards or standards
widely used in international trade;



109
No. 3 Public Procurermhand Disposal 2005

(c) a person submitting a quotation may, in quoting
prices or providing security, use a currency that
is widely used in international trade and that the
request for quotations specifically allows to be
used; and

(d) any general and specific conditions to which th
contract will be subject must be of a kind
generally used in international trade.

E - Procedure for low-value procurements

‘é‘égznmaybe 90(1) A procuring entity may use a low-value
' procurement procedure if —

(a) the estimated value of the goods, works or
services being procured are less than or equal to
the prescribed maximum value for that low-value
procurement procedure; and

(b) any other prescribed conditions for the usthef
low-value procurement procedure are satisfied.

(2) A regulation prescribing a maximum value for a
low-value procurement procedure or prescribing
conditions for the use of such a procedure maycpites
different values or conditions for different classef
public entities or different classes of goods, veok
services being procured.

Procedure. 91(1) The procedure for a low-value procurement
shall be as prescribed.

(2) A regulation prescribing a low-value procurenen
procedure may —

(a) prescribe different procedures for different
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classes of public entities or different classes of
goods, works or services being procured; or

(b) exempt the procedure from the application of a
provision of Part IV or vary the application of
such a provision to the procedure.

F - Specially permitted procurement procedure

92(1) A procuring entity may use a procurement
procedure specially permitted by the Authority whic
may include concessioning and design competition.

(2) For the purpose of this section-

(a) "concessioning” means a procurement that
encourages the mobilization of private sector
resources for the purpose of public financing,
construction, operation and maintenance of
development projects and may include build-
own and operate, build-own-operate and
transfer, build-operate and transfer or similar
types of procurement procedures;

(b) "design competition® means a procurement
procedure for obtaining competitive bids for
services which are creative in nature and which
require that part of the services be carried as
part of the bid to facilitate evaluation of the
bids and such services include architecture,
landscaping, engineering, urban design
projects, urban and regional planning and fine
arts.

(3) The procedure for specially permitted
procurement shall be as prescribed

(4) In specially permitting a procedure under
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subsection (1), the Authority may exempt the proced
from the application of a provision of Part IV aary the
application of such a provision.

PART VIl - ADMINISTRATIVE REVIEW OF
PROCUREMENT PROCEEDINGS

93.(1) Subject to the provisions of this Part, any
candidate who claims to have suffered or to risk
suffering, loss or damage due to the breach of tg du
imposed on a procuring entity by this Act or the
regulations, may seek administrative review asuohs
manner as may be prescribed.

(2) The following matters shall not be subjecthe t
review under subsection (1)-

(a)the choice ofa procurement procedure pursu
to Part IV;

(b) a decision by the procuring entity under section
36 to reject all tenders, proposals or quotations;

(c) where a contract is signed in accordance to
section 68; and

(d) where an appeal is frivolous.

94 Upon receiving a request for a review under
section 93, the secretary to the Review Board studify
the procuring entity of the pending review and the
suspension of the procurement proceedings in such
manner as may be prescribed.

95. The Review Board may dismiss a request for a
review if the Review Board is of the opinion thaet
request is frivolous or vexatious or was made gdiet
the purpose of delaying the procurement proceedings
the procurement.
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96. The parties to a review shall be

(@) the person who requested the review;
(b) the procuring entity;

(c) if the procuring entity has notified a person
that the person’s tender, proposal or quotation
was successful, that person; and

(d) such other persons as the Review Board may
determine.

97.(1) The Review Board shall complete its review
within thirty days after receiving the request fibre
review.

(2) In no case shall any appeal under this Act sta
delay the procurement process beyond the timelatgul
in the Act or the regulations.

98. Upon completing a review the Review Board
may do any one or more of the following —

(@) annul anything the procuring entity has done in
the procurement proceedings, including
annulling the procurement proceedings in their
entirety;

(b) give directions to the procuring entity with
respect to anything to be done or redone in the
procurement proceedings;

(c) substitute the decision of the Review Board for
any decision of the procuring entity in the
procurement proceedings; and

(d) order the payment of costs as between padies t
the review.
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99. The right to request a review under this Part is in
addition to any other legal remedy a person mayghav

100.(1) A decision made by the Review Board shall,
be final and binding on the parties unless judli@aiew
thereof commences within fourteen days from thie da
of the Review Board’s decision.

(2) Any party to the review aggrieved by the
decision of the Review Board may appeal to the High
Court and the decision of the High Court shall be final.

(3) A party to the review which disobeys the
decision of the Review Board or the High Court khal
in breach of this Act and any action by such party
contrary to the decision of the Review Board orkigh
Court shall be null and void.

(4) 1f judicial review is not declared by the High
Court within thirty days from the date of filing, the
decision of the Review Board shall take effect.

PART VIII - AUTHORITY POWERS TO ENSURE
COMPLIANCE

101. A public entity shall provide the Authority with
such information relating to procurement as thes€iwr-
General may require in writing.

102(1) The Director-General may order an
investigation of procurement proceedings for theppse
of determining whether there has been a breachisf t
Act, the regulations or any directions of the Auttyo

(2) An investigation shall be conducted by an
investigator appointed for the purpose by the Daec
General.
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103(1) For the purpose of carrying out an
investigation of procurement proceedings an ingasir
has the following powers —

(a) the investigator shall have access to all books
records, returns, reports and other documents of
the procuring entity or a person who participated
in the procurement proceedings, including
electronic documents;

(b) the investigator may remove or make copies
of any documents the investigator has access
to under paragraph (a); and

(c) the investigator may require any of the
following to provide explanations,
information and assistance —

(i) an employee or official of the procuring
entity; or

(i) an employee or official of a person who
participated in the  procurement
proceedings.

(2) In addition to the powers under subsection &h),
investigator shall have such powers as are prestrib

(8) The powers of an investigator are subject twhsu
conditions and limitations as are prescribed.

104. After completing his investigation, an
investigator shall prepare and submit a reploeteonto
the Director-General.

105(2) If, after considering the report of an
investigator, the Director-General is satisfiedt ttreere
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has been a breach of this Act, the regulationsmyr a
directions of the Authority, the Director-Generahyn by
order, do any one or more of the following —

(a) direct the procuring entity to take such action
as are necessary to rectify the contravention;

(b) cancel the procurement contract, if any;

(c) terminate the procurement proceedings; or

(d) prepare and submita summary of the
investigator’s findings and recommendations to
the procuring entity and to the Kenya Anti-
Corruption Commission established under the

No.3 of 2001. Anti-Corruption and Economic Crimes Act
2003.

(2) Before making an order under subsection (B, th
Director-General shall give the following persons a
opportunity to make representations —

(a) the procuring entity; and

(b) any other person whose legal rights the Dimecto
General believes may be adversely affected by
the order.

zi?é'v'js”f’fa 106(1) The procuring entity and any other person
' who was entitled to be given an opportunity to make
representations under section 105(2) may request th
Review Board to review the order of the Director-

General under section 109.

(2) A request for a review may only be made within
twenty-one days after the order was made.

(3) A request for a review shall be accompanied by
the prescribed fee.
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f?i‘\jgl“c‘]issa' of 107. The Review Board may dismiss a request for a

review if the Review Board is of the opinion thaet
request is frivolous or vexatious.

requests, etc.

f;‘\’/fi‘gv‘“;”i”wf 108. The Review Board shall meet to conduct a
' review within twenty-one days after receiving tlegquest
for the review.

Parties to review. 109. The parties to a review are —
(@) the person who requested the review;
(b) the procuring entity; and.

(c) such other persons as the Review Board may

determine.
f;?/fi‘;sv'eﬁon of 110. The Review Board shall complete its review
' within thirty days after receiving the request fibre
review.
Powers of 111. Upon completing a review the Review Board

Review Board. may do any or both of the following —

(@) confirm, vary or overturn the Director-
General’s order; and

(b) order the payment of costs as between padies t
the review.

Appeals. 112. A party to the review may appeal against the
decision of the Review Board to the High Court with
fourteen days after the decision is made.

Right to review 113. The right to request a review under section 106
is additional .. .
right. IS in addition to any other legal remedy a persaay m

have.
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114(1) No investigation shall be commenced or
continued under this Part, and no order shall bdema
under this Part, in relation to an issue that thewi®v
Board is reviewing or has reviewed under Part VII.

(2) Subsection (1) ceases to apply if, after the
Review Board has completed its review, information
comes to the attention of the Director-General thias
not brought before the Review Board in the couffsiso
review.

PART IX - DEBARMENT FROM PARTICIPATING IN
PROCUREMENT PROCEEDINGS

115(1) The Director-Generalyith the approval of
the Advisory Board, may debar a person from
participating in procurement proceedings on theugdo
that the person —

(@) has committed an offence under this Act;

(b) has committed an offence relating to
procurement under any Act;

(c) has breached a contract for a procurement by a
public entity;

(d) has, in procurement proceedings, given false
information about his qualifications; or

(e) has refused to enter into a written contract as
required under section 68.

(2) The Director-Generalyith the approval of the
Advisory Board, may also debar a person from
participating in procurement proceedings on a pilesd
ground.
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(3) A debarment under this section shall be for a
period of time of not less than five years, as rbay
specified by the Director-General.

116. Before debarring a person under section 115,
the Director-General shall give that person an
opportunity to make representations the Director-
General

117(1) A person who is debarred under section 115
may request the Review Board to review the debarmen

(2) A request for a review may only be made within
twenty-one days after the person was debarred.

(3) A request for a review shall be accompanied by
the prescribed fee.

118. The Review Board may dismiss a request for a
review if the Review Board is of the opinion thaet
request is frivolous or vexatious.

119. The Review Board shall meet to conduct a
review within twenty-one days after receiving tegquest
for the review.

120. The parties to a review are —
(a) the person who was debarred; and

(b) the Director-General.

121. The Review Board shall complete its review
within thirty days after receiving the request fibre
review.

122. Upon completing a review the Review Board
may do any or both of the following —
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(@) confirm, vary or overturn the Director-
General’s debarment of the person; and

(b) order the payment of costs as between padies t
the review.

123. A party to the review may appeal from the
decision of the Review Board to the High Court with
fourteen days after the decision is made.

124. The right to request a review under section 117
is in addition to any other legal remedy a persay m
have.

125. The Authority shall maintain and make available
to public entities a list of persons debarred from
participating in procurement proceedings under Bad.

PART X - DISPOSAL OF STORES AND EQUIPMENT

126. This Part applies with respect to the disposal of
stores and equipment of a public entity that are
unserviceable, obsolete or surplus.

127.@) A public entity shall ensure that this Act, the
regulations and any directions of the Authority are
complied with in respect of each of its disposalsvhich
this Part applies.

(2) The accounting officer of a public entity shiadl
primarily responsible for ensuring that the pul@iatity
fulfils its obligations under subsection (1).

(3) Each employee of a public entity and each
member of a board or committee of the public ersttsll
ensure, within the areas of responsibility of theployee
or member, that this Act, the regulations and any
directions of the Authority are complied with.
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128(1) A public entity shall establish a disposal
committee in accordance with the regulations fag th
purpose of recommending the best method of disgosin
of unserviceable, obsolete or surplus stores oipetgnt.

(2) The disposal committee shall meet witkie
prescribed period to report on the items and stiltigea
technical report, recommend the best method obdaip

129(1) The employee in charge of unserviceable,
obsolete or surplus stores or equipment shall bitreg
matter to the attention of the disposal committee.

(2) An employee shall comply with subsection (1)
within a reasonable time after the stores or egamm
become unserviceable, obsolete or surplus.

(3) The disposal committee shall recommend to the
accounting officer a method of disposing of theresdo
and equipment which may include any of the
following —

(a) transfer to another public entity or part of a
public entity, with or without financial
adjustment;

(b) sale by public tender;

(c) sale by public auction; or

(d) destruction, dumping or burying;

(e) trade-in.

(4) Within the prescribed time period after recegi
the recommendations of the disposal committee the
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accounting officer shall give the committee a wernitt
notice as to whether the accounting officer accepts
rejects the recommendations of the committee.

(5) If the accounting officer accepts the
recommendations of the disposal committee, theestor
and equipment shall be disposed of in accordante wi
those recommendations.

(6) If the accounting officer rejects the
recommendations of the disposal committee he shall,
within the time period referred to in subsectioh 4

(a) include, with the notice given to the committee
under subsection (4), written reasons for rejecting
the recommendations of the committee;

(b) give the Authority a copy of the notice under
subsection (4) and the written reasons under
paragraph (a); and

(c) refer the matter back to the committee for
further consideration.

130. The Authority may issue written directions to
public entities with respect to the disposal of
unserviceable, obsolete or surplus stores and ewunip

131. A public entity shall not dispose of
unserviceable, obsolete or surplus stores and ewunp
to an employee of the public entity or a memberaof
board or committee of the public entity except as
expressly allowed under the regulations.

132. Part VIII applies, with necessary modifications,
with respect to disposals of unserviceable, obsotet
surplus stores and equipment in the same manrthags
Part applies with respect to procurements.
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PART X|I —MISCELLANEOUS

133(1) For the avoidance of doubt, defence and

and disposals by National security organs shall comply withis Act

armed forces,
police, etc.

subject to sub-section (2) and (3).

(2) The defence and national security organs shall
manage their procurement and disposal on the bésis
dual list, covering items subject to open and retsi
procurement and disposal methods respectively.

(3) The defence and national security organs shall
agree annually with the Authority on the categofy
restricted items to be included in the restrictstidnd on
restricted procurement or disposal methods to Ipdexp
to each category of items on the restricted list.

(4) The restricted list of items shall be subjddie
classified audit by the Controller and Auditor-Gexieor
his appointee.

(5) The defence and national security organs to
which this section applies are the following —

(@) the Armed Forces;

(b) the Kenya Police Force;

(c) the National Security Intelligence Service;
(d) the Kenya Prisons Service;

(e) the Administration Police;

(  the Kenya Wildlife Service; and

(g) such other institution as may be prescribed.
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134(1) The Director-General shall convene meetings
at least annually for the purpose of consultinghwit
persons in the public and private sectors who have
interest in the proper functioning of the public
procurement system.

(2) The Permanent Secretary of the ministry
responsible for finance, or a member of the stéfthe
ministry selected by the Permanent Secretary, shalr
each meeting convened under this section.

(3) The Director-General, or a member of the stéff
the Authority selected by the Director-General,lishet
as the secretary to each meeting convened under thi
section.

(4) The procedure for conducting a consultative
meeting referred to in subsection (1) shall be as
prescribed .

135(1) No person shall —

(a) obstruct or hinder a person carrying out a duty
or function under this Act or exercising a power
under this Act;

(b) knowingly lie to or mislead a person carrying
out a duty or function under this Act or
exercising a power under this Act;

(c) delay without justifiable cause the opening or
evaluation of bids or the awarding of contract
beyond the prescribed period;

(d) unduly influence or exert pressure on any
member of a tender committee or on any
employee or agent of a procuring entity to take
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a particular action which favours or tends to
favour a particular bidder; or

(e) open any sealed bid, including such bids ag m
be submitted through the electronic system and
any document required to be sealed, or divulge
their contents prior to the appointed time
the public opening of the bid or documents.

(2) Any person who contravenes the provisions of
subsection (1) shall be guilty of an offence.

136. A person who contravenes an order of the
Review Board under Part VIl or an order of the Dioe-
General or the Review Board under Part VIII is tyudf
an offence.

137.(1) A person convicted of a offence under this
Act for which no penalty is provided shall beblia -

(@) if the person is an individual, to a fine not
exceeding four million shilings or to
imprisonment for a term not exceeding ten years
or to both;

(b) if the person is a body corporate, to a fine not
exceeding ten million shillings.

(2) In addition to the penalty under sebt®n (1),
the public officer involved shall suffer disquatifition
from public office while the private individual dhde
debarred.

138. No person shall, in his personal capacity, be
liable in civil or criminal proceedings in respeat any
act or omissions done in good faith in the perfaorogaof
his duties under this Act.
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All procurement and disposal shall be carried

out in accordance with the codes of ethics that friay
time to time be specified by the Authority.

140. The Minister shall make regulations generally
for the better carrying out of the provisions oistiAct
and, without limiting the generality of the foreggi may
make regulations —

(@)

governing how decisions relating to
procurement are to be made on behalf of public
entities, including requiring the creation of
specified committees and the assignment of
responsibilities and functions within a public
entity;

(b) governing pre-qualification procedures;

()

providing for and governing the use of
electronic communications and documents in
relation to procurement;

(d) governing the procedures to be followed in

(€)

reviews by the Review Board, including the
panels of the Review Board to conduct reviews;

governing how decisions relating to disposéls o
stores and equipment that are unserviceable,
obsolete or surplus are to be made on behalf of
public entities, including requiring the creation
of specified committees and the assignment of
responsibilities and functions within a public
entity;

(f) prescribing anything that this Act requires or

allows to be prescribed.

141 The Authority shall ensure that this Act, the
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regulations and any directions issued under thisake
accessible to the public.

142. The provisions of the Third Schedule shall
apply.

143. The Exchequer and Audit Act is amended by
deleting section 5A.

144. The Acts identified in the Fourth Schedule are
amended in the manner set out in that Schedule.

FIRST SCHEDULE S. 22

PROVISIONS RELATING TO MEMBERS OF THE ADVISORY
BOARD

1. The nomination and appointment of the members of
the Advisory Board under section 22(1)(a) shall ipe
accordance with the prescribed procedures andresgants.

2.(1) The term of office of each nominated member of
the Advisory Board shall be three years.

(2) A person may not serve more than two terms as a
nominated member of the Advisory Board.

3.(1) A nominated member of the Advisory Board may
resign by a written resignation addressed to thastér.

(2) A resignation is effective upon being receilgdthe
Minister or by a person authorized by the Minigtereceive
it.

4. The Minister, on the recommendation of the Advisory
Board, may terminate a person’s appointment asrabae of
the Advisory Board only if the person —

(a) is unable to perform the functions of diiice by
reason of a mental or physical infirmity;



No. 3

Cap. 63.

Disclosure of
personal interest.

Allowances.

Meetings.

127
Public Procurermhand Disposal 2005

(b) is adjudged bankrupt;

(c) is convicted of an offence under the Penal Code
or this Act or an offence involving dishonesty; or

(d) is absent from three consecutive meetings ef th
Advisory Board without reasonable excuse.

5.(1) A member of the Advisory Board who has a direct
or indirect personal interest in a matter beingsodered or to
be considered by the Advisory Board shall, as sasn
reasonably practicable after the relevant factceonnng the
matter have come to his knowledge, disclose thereatf his
interest to the Advisory Board.

(2) A disclosure of interest in a matter shall bearded
in the minutes of the meeting of the Advisory Boardl the
member shall not be present while that matter ingodealt
with by the Advisory Board and shall not take piartany
deliberations or vote relating to the matter.

6. The Authority shall pay the members of the Advisory
Board such allowances and expenses as are deterinjrtbe
Minister for finance.

SECOND SCHEDULE s.24
PROVISIONS RELATING TO THE CONDUCT OF BUSINESS
AND AFFAIRS OF THE ADVISORY BOARD

1.(1) The Advisory Board shall have at least four
meetings in every financial year and not more tHaur
months shall elapse between one meeting and thé nex
meeting.

(2) Meetings shall be convened by the Chairmarinor
his absence by the Vice-chairman.

(3) Unless three quarters of the members otherwise
agree, at least fourteen days’ notice of a meesimgll be
given to every member.
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(4) A meeting shall be presided over by the Chairnoa
in his absence by the Vice-chairman or in bothrthbsences,
by a person elected by the Advisory Board at theting for
that purpose.

2. A decision of the Advisory Board shall be by a
majority of the members present and voting anthéncase of
an equality of votes, the person presiding at tleeting shall
have a second or casting vote.

3. (1) The Advisory Board shall elect one of its
nominated members to be the Chairman of the Adyisor
Board and another of its nominated members to H¥iite-
chairman.

(2) Subject to an earlier resignation or terminatithe
Chairman and Vice-chairman shall each hold offinél tnis
current term as a member of the Advisory Board respi

4. The Director-General shall be the secretary of the
Advisory Board.

5. Minutes of all meetings shall be kept and entered i
books kept for that purpose.

THIRD SCHEDULE S. 142
TRANSITIONAL PROVISIONS

1.(2) The person who, immediately before this Act esm
into operation, was the Director of the Public Rrement
Directorate shall become the interim Director-Gaher the
Authority upon the establishment of the Authority.

(2) The interim Director-General shall cease totle
interim Director-General upon the appointment digector-
General under section 10.

(3) For greater certainty, the interim Director-@sai
shall have and may exercise and perform all theepewand
functions of the Director-General until the Direc®eneral is
appointed, including being a member of the Adviddoard.
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(4) For greater certainty, service as the interime@or-
General shall not constitute service for a termtlier purpose
of section 11(2).

2. (1) Before members of the Advisory Board are
nominated and appointed under section 22(1)(a)Minéster
shall appoint nine interim members.

(2) The Minister shall designate one of the interim
members as the Chairman.

(3) The interim members shall cease to hold oftipen
sufficient members of the Advisory Board being appexd,
under section 22(1)(a), to constitute a quorum.

(4) While the interim members hold office the Aduig
Board shall not recommend the appointment of thredor-
General under section 23(c).

(5) For greater certainty, service as an interinminer
shall not constitute service for a term for the pmse of
paragraph 2(2) of the First Schedule.

3. (1) Procurement proceedings commenced before this
Act comes into operation shall be continued in ataoce
with the law applicable before this Act comes iaperation.

(2) A procurement proceeding commences for the
purpose of subparagraph (1) when the first adwerment
relating to the procurement proceeding is publisioed if
there is no advertisement, when the first documaregggiven
to persons who wish to participate in the procumme
proceeding.

4, If, before this Act comes into operation, the Mtars
made a decision under Regulation 3(2) of the Exabeqnd
Audit (Public Procurement) Regulations, 2001 wihkpect to
the use of a different procedure for a procuremdimit
procurement shall be exempt from this Act.

5. Section 44 shall apply with respect to procurement
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proceedings completed before this Act comes ingraton.

6.(1) Section 45 shall apply with respect to —

€) a procurement that took place before this Act
comes into operation; or
(b) a procurement, the procurement proceeding

for which was terminated before this Act
comes into operation.

(2) Section 45(2), as it applies under subparag(@ph
does not require the record of a procurement tdudec
anything that was not required before this Act cenr@o
operation.

7. Section 46 shall not apply with respect to a catra
formed before this Act comes into operation.

8. Section 47 shall apply with respect to a contract
formed before this Act comes into operation but twtan
amendment to such a contract made before this éwtes
into operation.

9. Section 48 shall apply to contracts formed befbrg t
Act comes into operation and to amounts under soalracts
that became overdue before this Act comes intoabjoer.

10. Section 49 shall apply to contracts formed befare t
Act comes into operation including contracts tha¢ ao
longer in force when this Act comes into operation.

11. Parts VII and VII apply, with necessary
modifications, with respect to procurement procegsl
commenced before this Act comes into operation.

12. Proceedings before the Public Procurement Review,
Complaints and Appeal Board established under the
Exchequer and Audit (Public Procurement) Regulati@d01
shall be continued before the Review Board undet Y
and the provisions of that Part shall apply, witcessary
modifications.
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13. An investigation of procurement proceedings by the
Public Procurement Directorate shall be continueden Part
VIII and the provisions of that Part shall apphitwnecessary
modifications.

14. The grounds for debarring a person from
participating in procurement proceedings underigecil15
extend to anything done before this Act comes ogieration
that would constitute a ground under that section.

15(1) Upon the establishment of the Authority each
member of the staff of the Public Procurement Doexte,
including the Director, shall remain a member af thublic
service but shall be seconded to the Authorityafame year
period.

(2) If, within the first year after the Authoyitis
established, a person seconded to the Authorityemund
subparagraph (1) enters into a written contraceovice with
the Authority the person shall cease to be a merobdhe
public service without right to severance pay buthaut
prejudice to any right to other remunerationbenefits
payable on termination or in respect of their pubgrvice.

(3) A person seconded to the Authority under
subparagraph (1) shall cease to be so secondddhali be
re-deployed as a member of the public service if —

(@) the one vyear period of secondment under
subparagraph (1) expires without the person having
entered into a written contract under subparagraph
(2); or

(b) the person opts, within the one year period of
secondment under subparagraph (1), to end his
secondment.

(4) This paragraph does not apply with respecttadf s
whose duties are, in the opinion of the Directothaf Public
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Procurement  Directorate, primarily concerned with
procurement operations rather than with the ovbtsigf
public procurement.

Transfer of 16. Expenditures that were authorized for the 2005/2006
authorized financial year to be used in relation to the PuBli t
expenditures for 1IN year to be used in relation to the PuBliocuremen
2005/2006. Directorate and that, upon the commencement of Algis

have not been expended, shall be deemed to beraeithdor
that financial year to be used in relation to thehfority.

iin%ncjng of 17. The Minister shall facilitate an adequate budgethe
uthority. Authority upon the commencement of this Act

Transfer of 18. The assets of the Directorate of Public Procuremen

assets. existing before the commencement of this Act shzdl
transferred to the Authority upon commencemenhisf Act.

FOURTH SCHEDULE s. 145

CONSEQUENTIAL AMENDMENTS
Kenya Roads Board Act, 1999

1999/No. 7. 1.(1) This paragraph amends the Kenya Roads Board Act
1999.

(2) Section 6(2)(f) of the Act is deleted.
(3) Section 37(b) of the Act is deleted.
Local Government Act

2. Subsections (4), (5), (6) and (7) of section 143 of

Cap. 265. the Local Government Act are deleted.
Parliamentary Service Act, 2000
2000/No. 10. 3. Section 22 of the Parliamentary Service Act, 2000

is deleted.
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State Corporations Act

Cap. 446. 4. Section 13 of the State Corporations Act is
amended by adding the following new subsection hat t
end —

(4) This section does not apply with
respect to procurements or disposals to
which the Public Procurement and
Disposal Act, 2005 applies.

Government Contract Act.

Cap.25. 5. Section 8 of the Government Contracitid deleted.



