
 

 
 

EPC Template 
 
This EPC contract contemplates that a single contractor will be responsible for the entire project -- from 

design through construction and testing.  If the project developer desires to have the same firm also 

operate the facility in commercial operation, the contractor could be designated the operator and a 

separate contract executed, although that arrangement is not required by the language of the EPC 

contract. 

 

Engineering, Procurement and Construction Agreement 
 

This Engineering, Procurement and Construction Agreement (the “Agreement”) is made 

and dated as of   [Date]   between   [Legal name and description of organization of EPC 

firm]   (“Contractor”), and   [Legal name and description of organization of Project 

developer]   (“Owner”).  Each of Owner and Contractor may be referred to individually 

as a “Party”, and together they may be referred to as the “Parties”.  

 

Recitals 

 

A.  Owner is   [Brief description of Owner and RET project plans]  .  

B.  Contractor is   [Brief description of Contractor and professional capabilities]  . 

C.  Owner desires to construct and operate   [Description of RET facility, with particulars 

as to renewable energy technology, size and intended business use]   (“Facility”) and 

Contractor is willing to perform design, engineering, construction work to bring the 

Facility to commercial operation, all pursuant to contract with Owner.  Contractor is also 

willing to operate the Facility commercially under separate agreement with Owner. 

D.  Owner intend to finance the development of the Facility through   [Brief description 

of structure of financing arrangement]  . 

E.  Contractor is further willing to act on behalf of Owner by coordinating and enforcing 

the Subcontractor Protections as set forth in this Agreement. 

F.  The Project requires   [Brief description of types of regulatory or other governmental 

approvals required]   (“Authorizations”). 



G.  Owner desire that Contractor perform on behalf of Owner the duties to act as general 

contractor for the design, construction, performance of start up and testing of the Facility, 

and development of the operation manual(s) for the Facility upon the terms and 

conditions set forth in this Agreement. 

H. Following completion of the Project, Owner will own the Facility, and Contractor will 

operate and maintain the Facility pursuant to the O & M Agreement.  

 

 

NOW, THEREFORE, in consideration of the promises and the mutual covenants and 

agreements hereinafter set forth, the Parties agree as follows.   

 

ARTICLE 1 - DEFINITIONS 

1.1 - Definitions. 

Capitalized terms used herein shall have the meanings set forth in Schedule I. 

 

ARTICLE 2 - REPRESENTATIONS 

2.1 - Representations by Contractor 

Contractor represents that: 

2.1.1  Organization and Qualification.  Contractor is a   [Description of legal 

organization]   duly organized and validly existing under the laws of _[Jurisdiction]_.  

Contractor has all necessary power and authority to carry on its business as presently 

conducted and to enter into and perform its obligations under this Agreement. 

2.1.2 Authorization, approvals, no defaults. The execution, delivery and 

performance of this Agreement by Contractor (1) has been duly authorized by all 

requisite company action, (2) to the best of Contractor’s knowledge will not conflict with 

any provisions of applicable Law, and (3) will not conflict with any legal or contractual 

obligation to which it is a party or by which it or its property is affected. 

2.1.3 Enforceability.  This Agreement constitutes the legal, valid and binding 

obligation of Contractor in accordance with its terms, except as enforceability may be 

limited by bankruptcy, insolvency, or similar laws affecting creditors’ rights generally. 

2.1.4 Legal proceedings.  There is no action, suit or proceeding, at law or in 

equity, or official investigation by or before any governmental authority, arbitral tribunal 

or any other body pending or, to the knowledge of Contractor threatened, against or 

affecting Contractor or any of its properties, rights or assets, which could reasonably be 

expected to result in a material adverse effect on Contractor’s ability to perform its 

obligations under this Agreement or on the validity or enforceability of this Agreement. 

2.1.5 Site Inspection. Contractor and Contractor’s agents and representatives have 

visited, inspected and are familiar with the Site, its physical condition, roads, access 

rights, utilities, topographical conditions and air quality conditions, except for unusual or 

unknown surface or subsurface conditions, or unusual or unknown soil conditions, and 

have performed all reasonable investigations necessary to determine that the Site is 

suitable for the construction and installation of the Facility, and are familiar with the local 

and other conditions which may be material to Contractor’s performance of its 

obligations under this Agreement (including, but not limited to transportation, seasons 

and climates, access, the handling and storage of materials and fuel and availability and 

quality of labor and materials). 



2.1.6 Necessary Rights. Contractor owns or will obtain the legal right to use all 

patents, rights to patents, trademarks, copyrights and licenses necessary for the 

performance by Contractor of this Agreement and the transactions contemplated hereby, 

without any material conflict with the rights of others.  

2.1.7 Approvals. Contractor has obtained and is in compliance with all 

Governmental Authorizations (other than Governmental Authorizations listed in 

Schedule XI, which Contractor will obtain as indicated in that schedule) that Contractor 

is required to obtain hereunder and for the valid execution, delivery and performance by 

Contractor of this Agreement, and all such legal entitlements are in full force and effect.  

2.1.8 Qualification.  Contractor (including where applicable, through its 

relationships with Subcontractors and its Affiliates) possesses the know-how and 

wherewithal to oversee the design, engineering, procurement and construction work 

needed to complete construction of the Facility.  

 

2.2 - Representations by Owner.  Owner represents that: 

2.2.1 Organization and qualification.  Owner is a   [Description of legal 

organization]   duly organized and validly existing under the laws of __[Jurisdiction]__.  

It has all necessary power and authority to carry on its business as presently conducted, to 

own or hold its properties, and to enter into and perform its obligations under this 

Agreement. 

2.2.2 Authorization, approvals, no defaults. The execution, delivery and 

performance of this Agreement by Owner (1) has been duly authorized by all requisite 

company action; (2) to the best of Owner’s knowledge will not conflict with any 

provisions of applicable Law, and (3) will not conflict with any legal or contractual 

obligation to which it is a party or by which it or its property is affected.  

2.2.3 Enforceability. This Agreement constitutes the legal, valid and binding 

obligation of Owner in accordance with its terms, except as enforceability may be limited 

by bankruptcy, insolvency, or similar laws affecting creditors’ rights generally. 

2.2.4 Legal proceedings. There is no action, suit or proceeding, at law or in 

equity, or official investigation by or before any governmental authority, arbitral tribunal 

or any other body pending or, to the knowledge of Owner threatened, against or affecting 

MGE Power or any of its properties, rights or assets, which could reasonably be expected 

to result in a material adverse effect on Owner’s ability to perform its obligations under 

this Agreement or on the validity or enforceability of this Agreement. 

 

ARTICLE 3 - THE WORK 

 

3.1 - Scope of Work.  Contractor shall provide or perform the Work or cause the Work to 

be provided or performed, in accordance with the terms of this Agreement.  Without 

limiting the foregoing, the Work shall include conducting, performing, providing or 

procuring when and as necessary to permit progress of the Work to proceed in 

accordance with the Project Schedule: 

3.1.1 all design and engineering activities and services necessary to conduct the 

Work and complete the Facility in accordance with this Agreement and Contractor’s 

obligations under the Facility Lease; 



3.1.2 all design and engineering activities and services necessary to obtain all 

required permits for the construction and operation of the Facility; 

3.1.3 all construction activities and services necessary to conduct the Work and 

complete the Facility in accordance with this Agreement (including Site preparation, 

excavation and grading and proper disposal of all excavated materials if and as required 

in connection with performance of the Work); 

3.1.4 all materials necessary to conduct the Work and complete the Facility in 

accordance with this Agreement (including all necessary transport thereof); 

3.1.5 all work forces necessary to conduct the Work and complete the Facility in 

accordance with this Agreement (including all skilled and unskilled labor, supervisory, 

quality assurance and support service personnel); 

3.1.6 all documents required to direct Owner’ personnel in the proper start-up, 

operation and maintenance of the Facility, including, without limitation, the Equipment 

Instruction Manual and all as-built drawings and as-built wiring diagrams (in CD-ROM 

format capable of generating reproducible hard copies, stamped by an Architect/Engineer 

registered in   [Jurisdiction of Facility and/or other]   

3.1.7 all training of Operator adequate to allow Operator to assume responsibility 

for dispatch and control of the Facility; 

3.1.8 all other activities, services and items, whether or not specifically described 

above, in Schedule VII or elsewhere in this Agreement, if such performance, provision or 

procurement is necessary for a complete and operable Facility; provided, that Contractor 

shall not be responsible for performing, providing or procuring those activities, services 

and items for which Owner bear express responsibility pursuant to Article 5; 

3.1.9 all design, engineering, materials, work forces needed to perform the 

Acceptance Tests; and  

3.1.10 all activity necessary to enable Contractor to achieve the agreed 

Commercial Operation Date of   [Deadline for commercial operation]  . 

 

ARTICLE 4 - CONTRACTOR’S RIGHTS AND RESPONSIBILITIES 

 

4.1 - Engineering, Procurement and Construction of the Facility; Performance of the 

Work.  Contractor, on behalf of the Owner, shall act as the general contractor for the 

Project and shall be solely responsible for the engineering, procurement and construction 

of the Work, including, without limitation, the overall oversight and coordination of 

construction of the Facility in accordance with: (a) the Specifications; (b) the 

Authorizations for the Facility; (c) the terms of this Agreement; (d) the Traffic Control 

Plan, the Safety Plan and the Security Plan; and (e) all applicable Laws.  Contractor shall 

coordinate the activities of Engineer, PM/CM, the Prime Subcontractors, the Safety 

Director, the QA/QC Director and other persons providing labor and materials to the 

Project to design, engineer and procure the equipment and materials for and complete the 

construction of the Facility and act as the interface between the Owner and such persons 

all in accordance with applicable Law and Good Utility Practice. 

 

4.2 - Retention of Qualified Subcontractors and Suppliers  Contractor may subcontract 

any portion of the Work to one or more Subcontractors and Suppliers. Approved 

Subcontractors and Suppliers as of the date hereof are set forth in Schedule VIII.  



Contractor shall provide notice to Owner of all proposed Subcontractors and Suppliers 

for the Project who are not identified on Schedule VIII.  Owner shall have the right to 

present to Contractor, within the time period specified in Section 16.20 of this 

Agreement, any objections or concerns they have regarding such proposed 

Subcontractors and Suppliers, which objections and concerns shall be duly considered by 

Contractor; provided, however, that the final decision and responsibility as to whether to 

contract with any particular Subcontractor or Supply shall reside with Contractor.  

4.2.1 Project Engineer.  Contractor shall retain an engineer for the Project 

(“Engineer”) or perform the duties of the Engineer.  Engineer or Contractor shall be 

retained under a separate Engineer’s Contract.  The Engineer’s Contract shall include, 

among other terms and conditions: (a) the requirement that Engineer dedicate a 

competent team of professionals to perform the services required under Engineer’s 

Contract and keep that team available to the Project for the duration of Engineer’s 

Contract (which shall not end prior to the Commercial Operation Date); and (b) 

commercially reasonable levels of professional liability insurance protecting against 

errors and omissions of Engineer and Engineer’s employees and agents. Engineer shall 

have the primary design responsibilities with respect to the Project. Engineer’s role and 

responsibilities shall be more particularly set forth in Engineer’s Contract.  If Contractor 

undertakes to perform the duties of the Engineer, Contractor shall have the same 

obligations defined for inclusion in the Engineer’s Contract. 

4.2.2 Project Manager/Construction Manager.  Contractor shall retain the project 

manager/construction manager for the Project (“PM/CM”) or perform the duties of the 

PM/CM.  PM/CM or Contractor shall be retained under a separate PM/CM’s Contract.  

At a minimum, the PM/CM’s Contract shall obligate the PM/CM to (a) create and update 

the Project Schedule, subject to Owner’s approval; (b) monitor and oversee the 

performance of all Subcontractors and suppliers to keep the Project moving towards 

completion in accordance with the Project Schedule; (c) review and recommend whether 

to pay of all invoices submitted by Project suppliers and Subcontractors and review the 

work related thereto, to confirm that the work for which payment is requested has been 

performed; (d) inspect the Work as completed to confirm that it was constructed in 

accordance with the Specifications and performed to the required standard of care; (e) 

comply with the Safety Plan; and (f) inform Contractor and the Owner regarding the 

progress and quality of the Work, as necessary to enable them to perform their respective 

functions under this Agreement.  PM/CM shall further have the role and responsibilities 

with respect to the Project, as are more particularly set forth in the PM/CM’s Contract.  

The PM/CM’s Contract shall make a portion of PM/CM’s compensation subject to 

achieving certain Project goals, including timely completion of the Work and completion 

of the Work within the Project budget.  The PM/CM’s Contract shall further obligate the 

PM/CM to carry commercially reasonable amounts of professional liability insurance.  

4.2.3 Major Equipment Suppliers.  Contractor, with the assistance of PM/CM, 

will select the persons to supply the major equipment systems for the Project. 

(collectively, the “Major Equipment Suppliers”).  Contractor and PM/CM, after 

consultation with Owner, will select the Major Equipment Suppliers through a process 

that evaluates, among other things, the cost, performance specifications, environmental 

impact, performance history, and demonstrated performance of their installed equipment. 

Contractor will negotiate commercially reasonable forms of contracts with the Major 



Equipment Suppliers, which forms shall include commercially reasonable terms and 

conditions, including warranties, performance guarantees and liquidated damages.  

4.2.4 Prime Subcontractors. Contractor shall retain the major construction 

subcontractors (“Prime Subcontractors”) for the Project.  Contractor, with the assistance 

of PM/CM, will select the Prime Subcontractors by an evaluation process that evaluates 

potential candidates based upon relevant criteria, including experience, reputation, and 

demonstrated success in relevant construction projects.  The contracts between 

Contractor and the Prime Subcontractors (the “Prime Subcontractor Contracts”) shall 

provide for payment to the Prime Subcontractors on a cost-plus incentive basis, with the 

Prime Subcontractors given incentives for completing the Project on time, within budget, 

and with good safety records.  Each Prime Subcontractor Contract shall also give 

Contractor the right to inspect and review that Prime Subcontractor’s audited financial 

statements, payroll records and other relevant information related to its invoices to 

Contractor.  

4.2.5 Quality Control/Quality Assurance.  Contractor shall retain a qualified 

person or firm to be responsible for quality control and quality assurance of the 

completed Work (the “QA/QC Director”), subject to the approval of Owner, not to be 

unreasonably withheld.  The QA/QC Director shall be responsible, among other things, 

for developing procedures for testing materials, the oversight of materials testing, 

inspecting field assembled equipment (such as quality control of welding procedures and 

welding testing), verifying QA/QC of materials used in the manufacture of major 

equipment and verifying that all equipment and materials delivered to the Site meet the 

specifications of Engineer.  The QA/QC Director shall report to PM/CM, Contractor and 

the Owner on a biweekly basis, or more frequently as needed. The role and specific 

responsibilities of QA/QC Director with respect to the Project shall be more particularly 

set forth in the agreement between Contractor and QA/QC Director (the “QA/QC 

Contract”).  

4.2.6 Safety Director.  Contractor shall retain a qualified person or firm to serve 

as the safety director for the Project (the “Safety Director”), subject to the approval of 

Owner, not to be unreasonably withheld.  If required by either Owner’s or Contractor’s 

insurance provider, such Safety Director shall have the qualifications and authority 

necessary to support the issuance of the required insurance for the Project.  The Safety 

Director shall be responsible to observe and enforce safe practices at the Site and related 

support facilities and shall report to PM/CM, Contractor and the Owner on a biweekly 

basis.  The role and responsibilities of the Safety Director shall be more particularly set 

forth in the agreement between Contractor and the Safety Director (the “Safety 

Contract”).  

 

4.3 Sales & Use Tax.  Contractor shall pay, and invoice to Owner, as part of the Cost of 

the Work, all sales, consumer, use, gross receipts, and other similar taxes, special 

assessments and other fees in accordance with applicable Law. 

 

4.4 Investigation of the Site. 

4.4.1  Contractor acknowledges that it has reviewed the Ground Lease and has 

made reasonable efforts to investigate the physical conditions affecting the Site, 

consistent with the access that has been to Contractor and its agents.  [Limitations, e.g., 



“Contractor has not been granted access to and has made no investigation or inspection 

of any of the off-Site staging areas, including the Lay Down Areas, the Soil Disposal 

Area, or the Easement Areas, beyond drawings and other information previously 

provided by Owner on which Contractor has relied.”] 

4.4.2 Contractor shall ascertain the nature of the Site consistent with the access 

that Owner has granted to Contractor and its agents and the general and local conditions 

that may affect the Site and the cost of making the Site fit for the construction of the 

Facility, provided however, that Contractor makes no representation or warranty as to 

(a) any environmental matters that may exist, including without limitation, any surface or 

subsurface contamination at the Site, except such surface or subsurface contamination 

found in soil boring testing and subsurface water testing previously conducted by or on 

behalf of Contractor; (b) the use or contents of any of the buildings that Contractor has 

been asked to demolish or remove from the Site, except such use or contents revealed by 

soil boring testing and subsurface water testing previously conducted by or on behalf of 

Contractor; (c) any subsurface conditions of the Site; (d) any matters not disclosed in 

Owner-provided drawings or other information provided to Contractor by Owner on 

which Contractor has reasonably relied; or (e) any conditions at any off-Site areas or 

facilities previously provided by Owner with respect to the Facility. 

4.4.3  Except for environmental conditions and subsurface or other conditions that 

could not have reasonably been discovered by a reasonable inspection of the Site within 

the scope of access afforded Contractor by Owner, Contractor is responsible for 

accommodating all Site conditions in the Specifications for and construction of the 

Facility, regardless of when the Site condition is discovered, but shall not be responsible 

for (a) subsurface or other conditions that could not be discovered by a reasonable 

inspection of the Site, consistent with the limitations on access provided by Owner; (b) 

any conditions of the off-Site Lay Down Areas, the Soil Disposal Area, the Easement 

Areas or other staging areas for the Work provided by Owner, except to the extent that 

such conditions were disclosed by the drawings and other information provided by 

Owner to Contractor.  Notwithstanding a failure by Contractor to perform its Site 

investigation due diligence consistent with the access Owner has granted under this 

Section 4.4, Contractor (except as expressly provided otherwise in Section 7.2.4 of this 

Agreement) shall be responsible for successfully constructing the Facility without 

adjustment of the Guaranteed Maximum Price. 

 

4.5 - Hazardous Substances; Erosion.   

4.5.1  Contractor shall be responsible for assuring that all Hazardous Substances 

transported to or from, moved, or used or stored upon, the Site in connection with 

Contractor’s performance of its obligations under this Agreement are transported, moved, 

used or stored in accordance with applicable Law.  Contractor shall further assure that all 

Hazardous Substances are disposed of in accordance with applicable Law.  Any costs of 

clean up, transportation, treatment, storage or disposal of Hazardous Substances, other 

than those Hazardous Substances identified in the soil boring testing and subsurface 

water testing previously conducted by or on behalf of Contractor, that were on or under 

the Site prior to the commencement of the Work shall be the sole responsibility and 

expense of Owner.   



4.5.2  Contractor shall be responsible for assuring that all waste generated in the 

performance of its obligations under this Agreement and all waste transported to or from, 

moved or used or stored upon the Site by Contractor or any other person for whom 

Contractor is responsible, within the scope of Contractor’s performance of this 

Agreement, is handled in accordance with applicable Law.  Contractor shall cause the 

affected Subcontractors to manage and dispose of the waste in compliance with 

applicable Law and Good Utility Practice.  

4.5.3  Contractor shall be responsible to see that all sedimentation, erosion 

control, and siltation within or adjacent to the Site caused by Subcontractors is conducted 

in accordance with applicable Law.  In the event Contractor fails to prevent such 

sedimentation, erosion or siltation from occurring in violation of applicable Law, Owner 

shall have the right, after notifying Contractor and providing it an opportunity to cure of 

not less than three (3) Business Days, to correct such pollution or siltation.  All expenses 

incurred by the Owner in the course of such correction shall be credited against payments 

owed to Contractor.  

 

4.6 Compliance with Laws  In carrying out its duties hereunder, Contractor shall comply 

with all applicable Laws, including without limitation, all Laws relating to health, safety 

or the protection of the environment.  Owner shall have no responsibility for any costs of 

environmental compliance or remediation to the extent caused by the negligent acts and 

omissions or intentional or willful misconduct of Contractor or any of Contractor’s 

employees or agents, including, without limitation, all Subcontractors and Suppliers.  

 

4.7 Traffic Control Plan.  Contractor shall work together with Owner to develop a 

comprehensive traffic control plan for the Project (“Traffic Control Plan”), to assure all 

persons supplying the Work prompt and safe access for deliveries to the Site, while 

minimizing disruption to the surrounding area its regular activities or scheduled events.  

Without limitation, the Traffic Control Plan shall provide, as required by the surrounding 

areas and its activities: (a) for off-site parking for construction personnel and transport of 

such personnel to the Site; (b) a general prohibition on deliveries of Major Equipment to 

the Site during the hours of   [Hours,]  ; (c) that Contractor shall use its reasonable efforts 

to arrange for deliveries of Major Equipment   [Days and hours]  ; and (d) that it shall be 

consistent with any traffic control requirements set forth in any Governmental 

Authorization. Owner shall use good faith efforts to assist Contractor in the development 

of this plan and to assist in gaining for Contractor access to roads and other transportation 

facilities necessary for timely and cost-effective completion of the Project.  When 

available, the draft traffic control plan shall be presented to Owner for review and 

approval.  Contractor acknowledges that it has studied the Site, railroads, surrounding 

streets and highways and Contractor can transport all equipment to the Site and all costs 

associated with the transportation and unloading of the equipment are included in the 

Guaranteed Maximum Price, provided that access to the Site is available to Contractor 

and the Subcontractors at all reasonable times and in accordance with the Traffic Control 

Plan.  Contractor shall provide to Owner its proposed Traffic Control Plan no later than 

30 days following the date of this Agreement.  The Parties shall use their good faith 

efforts to finalize the Traffic Control Plan no later than 60 days following the date of this 

Agreement.  



 

4.8 Safety Plan.  Contractor, in conjunction with PM/CM, Safety Director and the Prime 

Subcontractors for the Project shall develop a comprehensive safety plan to establish and 

maintain appropriate safety rules and procedures in connection with the performance of 

this Agreement (the “Safety Plan”).  Such Safety Plan shall require, among other things 

that Contractor and Owner satisfy any safety requirements of the insurers for the Project.  

Contractor shall provide to Owner its proposed Safety Plan no later than 45 days prior to 

the start of construction, but in any case no later than   [Date]  .  The Parties shall use 

their good faith efforts to finalize the Safety Plan no later than 15 days prior to the start of 

construction. 

 

4.9 Security Plan.  Contractor shall establish appropriate security measures to maintain 

the security of the Site and protect the Work in progress (the “Security Plan”).  The 

Security Plan shall comply with all requirements of the insurers for the Project, shall 

address the reasonable concerns of the University and shall, at a minimum require that 

Contractor shall cause to be erected (as required by the nature and activities of the 

surrounding areas) temporary chain link fencing, and temporary security lighting to 

secure the Site and Lay Down Areas.  Contractor shall provide to Owner its proposed 

Security Plan no later than 30 days following the date of this Agreement.  The Parties 

shall use their good faith efforts to finalize the Security Plan no later than 60 days 

following the date of this Agreement. 

 

4.10 Construction and Storage Confined to Permitted Areas.  Contractor and the 

Subcontractors and suppliers shall confine construction activities and storage to the Site, 

to the Lay Down Areas provided by Owner as more particularly depicted on the diagram 

attached hereto as Schedule V (the “Lay Down Areas”), to the area designated by Owner 

for soil disposal in the Ground Lease (the “Soil Disposal Area”), to temporary and 

permanent easements that are reasonably necessary for the construction, operation, 

maintenance and repair of the Project and support facilities for the Project, that have been 

provided or are in the future provided by Owner (the “Easement Areas”) and to other 

areas that may hereafter be provided by Owner or other persons for such purposes. 

 

4.11 Construction Office; Records.  Contractor shall maintain a temporary construction 

office at the Site during the course of construction of the Facility.  Contractor shall 

maintain at such office a copy of the Specifications, together with construction-related 

drawings that are developed during the course of the Project.  Contractor agrees to 

provide space for the Safety Director in the temporary construction office.  Contractor 

agrees to remove the temporary construction office from the Site within six months after 

the Commercial Operation Date.  Contractor shall further maintain an office off the Site, 

which during the Term of this Agreement and the 24 months following the Commercial 

Operation Date shall serve as a repository for all documents relating to the Project.  

Contractor shall provide Owner full access to such records during regular business hours 

in accordance with the procedures set forth in Section 5.4.4. 

 

4.12 No Liens.  Contractor shall be responsible to see that all equipment and materials 

incorporated into the Work that are purchased by Contractor or by any Subcontractor to 



the Project shall not be subject to any chattel mortgage, conditional sales contract, or 

security agreement under which an interest or lien is retained; provided, however, that 

such equipment and materials may be subject to the security interest of the vendor, to 

secure the payment of the purchase price of the affected equipment and materials, so long 

as such security interest is terminable upon payment in full and Contractor causes good 

title to such equipment and materials, free and clear of such security interest to be 

conveyed to Owner on or before the date of Final Payment.  Contractor shall, as a 

condition precedent to payment, provide lien waivers to Owner before final payment is 

required to be made by Owner. 

 

4.13 Compliance with Authorization Requirements.  Contractor will familiarize itself with 

and comply with any applicable requirements of all Government Authorizations for the 

Facility, including without limitation, requirements pertaining to environmental 

protection, noise abatement, erosion, traffic control, and parking. 

 

4.14 Patents  .Contractor shall, at its sole expense, pay or use reasonable efforts to ensure 

that its Subcontractors and Suppliers pay all royalties, license fees or other costs incident 

to their use in the performance of the Work of any invention, design, process, product, or 

device that is the subject of patent rights or copyrights held by others. 

 

4.15 Inspections; Defective Work.  Contractor shall communicate regularly with PM/CM 

regarding PM/CM’s inspection of completed portions of the Work for conformity with 

the Specifications and for freedom from defects.  Contractor shall accompany PM/CM on 

such inspections as necessary under the circumstances.  In the event that PM/CM notifies 

Contractor of defective work that: (a) has the potential to have a material impact on the 

Cost of the Work or the Project Schedule; or(b) indicates a systemic problem (i.e., a 

persistent, widespread and/or material problem for the Project) with any piece of 

equipment, any portion of the Work, or the performance of any Major Equipment 

Supplier or Subcontractor, Contractor shall within 3 Business Days notify and provide 

relevant information to the Owner.  Such information shall include the nature and extent 

of the problem, the cost and delay associated with the defective Work (if known), and the 

steps that Contractor and PM/CM are taking to remedy the defective performance, 

including any remedies that they are pursuing under the applicable contract. 

 

4.16 Contractor Responsibility to Owner.  Contractor covenants that in carrying out its 

duties on behalf of Owner under this Agreement, Contractor will at all times proceed in 

accordance with Good Utility Practice, will protect the interests of Owner in any dealings 

with Contractor’s affiliates . 

 

4.17 Facility Start Up and Acceptance Testing.  Contractor shall be responsible for 

coordinating all tasks and responsibilities associated with Acceptance Testing and 

Facility Start Up. 

4.17.1 Testing Methodology.  The testing methodology for Acceptance Testing is 

set forth in Article 11 and in Schedule III. 

4.17.2 Acceptance Standards; Consequences of Under-Performance. The 

Acceptance Tests for the Work and the consequences for the Work falling short of the 



Acceptance Test Capacity Guarantee standards are set forth in Article 11 and Schedule 

III. 

 

4.18 Other Authorizations.  Except for the Governmental Authorizations, Contractor shall 

be required to obtain all other Authorizations (e.g., street opening permits, plumbing 

permits, etc.) required for the performance of the Work. 

 

4.19 Confidentiality.  Contractor shall make available to Owner any record produced or 

collected under this Agreement.  Owner agrees to treat as confidential materials that 

Contractor reasonably identified, and clearly designated, as confidential.  Owner agrees 

that if it shall receives an order (in whatever form) compelling it by Law to disclose any 

such confidential record produced or collected under this Agreement, it shall (to the 

extent permitted by Law) afford Contractor, and any Subcontractors who were the source 

of the requested record, notice of such request to afford Contractor or such others an 

opportunity to contest the order. 

 

4.20 Insurance.  Contractor shall obtain and maintain insurance as set forth in 

Schedule II. 

 

4.21 Contractor Guarantee.  On the Effective Date, Contractor shall obtain and deliver a 

guarantee from   [Name of parent firm or other Guarantor]  . (“Parent Guarantee”) of 

performance for the obligations of Contractor, in the form of Schedule X.  The 

obligations of Owner pursuant to Article 5 hereunder are expressly conditioned upon the 

receipt of such Parent Guarantee. 

 

ARTICLE 5 - OWNER’ RIGHTS AND RESPONSIBILITIES 

 

5.1 Transfer of Control Responsibility to Owner.  On the Commercial Operation Date, 

Owner, through Operator and in accordance with the terms of a separate O & M 

Agreement, shall assume sole responsibility for the dispatch and control of the Facility. 

except that Contractor shall have the right and obligation to (a) provide technical, 

operational and general supervisory guidance, (b) complete any remaining Punch List 

items on a schedule that is mutually agreeable to the Parties; and (c) otherwise perform 

its remaining obligations under this Agreement. 

 

5.2 Owner’s Responsibilities During the Project.  Owner shall:  

5.2.1 Make payment of the Cost of the Work in accordance with Article 9.  

5.2.2 Require employees and agents to abide by all rules applicable to the Site and 

the Facility, including but not limited to rules pertaining to safety, security procedures or 

requirements, and designated entrances.  

5.2.3 Reasonably cooperate with Contractor and provide any other assistance 

reasonably necessary to enable Contractor to perform the Work as required hereunder.  

5.2.4 Provide adequate temporary construction easements and permanent 

easements for the Facility and any necessary support facilities for the Facility.  

5.2.5 At all times promptly respond, including making appropriate representatives 

available with decision-making authority, to any reasonable requests by any of the Parties 



to this Agreement for meetings, for review and comments regarding relevant documents 

provided to them for review and comment.  

5.2.6 At all times, use commercially reasonable efforts to proceed in a manner 

that supports the Project Schedule.  

5.2.7 Promptly take all actions reasonably requested by Contractor to assist 

Contractor in obtaining any Authorizations for the Facility.  

5.2.8 Not unreasonably withhold their support from other actions reasonably 

requested by Contractor to promote the timely completion of the Facility or to promote 

the completion of the Facility within the Project budget.  

 

5.3 Denial of Authorizations.  Subject to the specific rights and obligations of the Parties 

set forth in Section 7.2.4 and Article 14, if Contractor or Owner is denied a required 

Authorization, or any such Authorization is obtained but contains restrictions, 

qualifications or conditions that would have a material adverse impact on the benefits or 

obligations of the Parties under this Agreement, the Parties agree to use commercially 

reasonable efforts, within 30 days of the denial of the required Authorization or issuance 

of the unduly restrictive Authorization, to reform this Agreement, or to take other 

mutually agreeable actions (including, for example and without limitation, one Party 

indemnifying or making whole the other Party), that provide each Party with economic or 

other benefits that are substantially equivalent to those set forth in this Agreement.  If the 

Parties are unable to so reform this Agreement or agree upon other mutually acceptable 

arrangements, Section 13.5 (Force Majeure; Failure of Authorizations) shall apply.  

 

5.4 Owner’s Additional Rights and Responsibilities. In addition to its responsibilities as 

Owner under Section 5.2 of this Agreement, Owner shall have the following 

responsibilities with respect to the Project:  

5.4.1 Financing. Owner will take all actions necessary to obtain the financing it 

needs to enable it to satisfy its payment obligations under this Agreement.  

5.4.2 Inspection of Contractor’s Records. At any time from the execution of this 

Agreement to 7 years after the Final Completion Date, Contractor (or an Affiliate of 

Contractor duly designated as the custodian of Contractor’s books and records) shall, 

upon reasonable prior notice from Owner with respect to the subject matter and schedule, 

provide a designated representative of Owner during normal business hours with such 

reasonable access to Contractor’s books and records as is reasonably necessary to enable 

the person providing notice to review Contractor’s costs incorporated into the Cost of the 

Work and Contractor’s calculation thereof.  Such review shall be at the cost and expense 

of the person(s) conducting the review.  In conducting such review, the person(s) 

reviewing such books and records shall follow reasonable security procedures designed 

to protect against the release of trade secrets and other confidential information.  

5.4.4 Owner’s Right to Inspect Work. Owner and its agents and employees shall, 

upon reasonable prior notice to Contractor and subject to adherence to the safety 

procedures and other procedures and requirements applicable to the Site (including 

without limitation, and such procedures and requirements established in connection with 

any insurance coverage obtained in connection with the Project), have access to inspect 

all Work; provided, however, that any inspection of the Work shall be conducted at a 

reasonable time and in a manner that does not delay or increase the Cost of the Work by 



disrupting the Work. Contractor shall have the right to condition such inspection upon the 

persons conducting the inspection observing procedures to preserve the safety and 

security of the Site and to comply with any applicable requirements of Project insurers.  

Notwithstanding any review or inspection by the State of the Work, Contractor shall not 

be relieved of its responsibility for the design, construction and performance of the 

Project as expressly set forth in this Agreement solely by virtue of the State’s inspection 

or review.  

 

5.5 Contractor’s Rights and Responsibilities.  

5.5.1 Financing.  Contractor will take all actions necessary to obtain the financing 

it Power needs to enable it to satisfy its payment obligations under this Agreement.  

5.5.2 Government Authorizations.  Contractor, on behalf of Owner shall apply for 

and obtain all necessary Authorizations for the construction and operation of the Facility 

that are identified by Government Authorities as being required for the Facility, based 

upon the submitted Engineering Plan for the Facility.  

 

 

ARTICLE 6 - OWNERSHIP OF ASSETS 

 

6.1 Ownership of the Facility; Risk of Loss.  Ownership of the Facility, and of each item 

of material, equipment, machinery, supplies and other items incorporated therein, shall 

pass from Contractor to Owner in accordance with the percentage  Ownership interest 

obtained with each payment pursuant to Article 9, except as provided below.  

 

 

ARTICLE 7 - COST OF THE WORK; PROJECT FINANCING 

 

7.1 Guaranteed Maximum Price.  The maximum amount the Owner shall be obligated to 

pay Contractor for completion of the Work shall be the sum of   [Fixed Price of 

Contract]  (“Guaranteed Maximum Price”), subject only to the adjustments defined in 

this Article 7 of this Agreement.  Owner’s responsibility for the Guaranteed Maximum 

Price shall be adjusted only pursuant to (a) Section 7.2 of this Agreement relating to the 

Guaranteed Maximum Price; (b) the right of the Utility Regulator to affect the Costs of 

the Work, as set forth in Article 14; and (c) the impact of Change Orders made by the 

Parties as set forth in Article 8, but excluding increases to the Cost of the Work resulting 

from Change Orders necessary to remedy errors and omissions by Contractor or its 

Subcontractors.  

 

7.2 Exclusions from the Guaranteed Maximum Price. The following items (the 

“Excluded GMP Costs”) are not covered by the Guaranteed Maximum Price and such 

costs shall be payable by Owner in excess of the Guaranteed Maximum Price, except as 

expressly provided otherwise below: (a) any incremental Cost of the Work resulting from 

uninsured Force Majeure, which, at Owner’s election, may be shared equally with 

Contractor, in which case, termination for a Force Majeure Event because of the shared 

costs shall not be permitted; (b) any increase or decrease in the Cost of the Work 

resulting from the imposition of additional requirements or reallocation of the Cost of the 



Work by the Utility Regulator, which shall be handled in accordance with Section 14.l; 

(c) any increase or decrease in the Cost of the Work resulting from any Change Order 

made pursuant to Section 8.4, 8.5, or 8.8, which shall be allocated as set forth in such 

Sections; and (d) any increase in the Cost of the Work resulting from the Owner’s failure 

to cooperate reasonably with Contractor the other Parties to this Agreement, including 

without limitation owner’s failure to carry out its duties under Sections 5.2 or 5.4. 

 

ARTICLE 8 - ADDENDA AND CHANGE ORDERS 

 

8.1 General.  “Addenda” are changes to the Work before construction begins. “Change 

Orders” are changes to the Work after construction begins.  Addenda and Change Orders 

shall be handled as follows: 

8.1.1 Any Party may request an Addendum or Change Order in writing.  

8.1.2 Approval or rejection of Addenda and Change Orders that increase or 

decrease the Cost of the Work or change in schedule that could have the effect of 

delaying Mechanical Completion must be approved by Owner and Contractor prior to 

execution of such Addenda or Change Order.  

8.1.3 Addenda and Change Orders that increase or decrease the Cost of the Work 

shall be approved or rejected in accordance with the procedures set forth in Sections 8.2 

and 8.3 and in accordance with the time periods provided for the State in Section 16.20.  

 

8.2 Process.  Any of the Parties may request in writing an Addendum or a Change Order 

consisting of additions to, deletions from, or other revisions to the Work, provided that 

such changes are within the general scope of the Work. All requests for Addenda or 

Change Orders by an Owner shall be submitted to Contractor, with copies to PM/CM and 

Engineer (as appropriate). All requests for Addenda or Change Orders by Contractor 

shall be submitted to Owner, with copies to PM/CM and Engineer.  

 

8.3 Initial Evaluation of Addendum and Change Order Requests; Applicable Standards.  

Any Addendum or Change Order request from an Owner shall be evaluated by 

Contractor, with the input and assistance of PM/CM and Engineer. Each Addendum or 

Change Order request shall initially be evaluated to determine whether it: (a) adds value 

to the Facility without increasing the Cost of the Work or delaying Mechanical 

Completion of the Facility; (b) adds value to the Facility without delaying Mechanical 

Completion of the Facility, but increases the Cost of the Work; or (c) does not add value 

to the Facility or adds value to the Facility, but will delay Mechanical Completion of the 

Facility or compromise performance of the Facility; or (d) (in the case of an Addendum 

only) decreases Cost of Work without delaying Mechanical Completion. All Addenda 

and Change Orders in category (a) or Addenda in category (d) shall be approved; all 

Addenda and Change Orders in category (c) shall be rejected (unless mutually agreed 

otherwise, including the allocation of the cost, by all Parties); and all Addenda and 

Change Orders in category (b) shall be approved, if and only if the increased Cost of the 

Work is allocated as set forth below in this Article 8.  

 

8.4 Addenda or Change Orders Requested by Owner.  If Owner requests an Addendum 

or a Change Order to address solely Owner’s needs, including without limitation changes 



to address aesthetic or design requirements, and such Addendum or Change Order is 

approvable under Section 8.3 above and approved by Contractor, but increases the Cost 

of the Work, then Owner shall bear the entire incremental Cost of the Work (including 

costs of delays and rework) resulting from such Addendum or Change Order.  

 

8.5 Addenda and Change Orders Required by Acts of Governmental Authorities.  If any 

action of any Governmental Authority requires an Addendum or a Change Order that 

increases or decreases the Cost of the Work the Owner shall be responsible for any 

incremental Cost of the Work. 

 

8.6 Addenda and Change Orders Requested by Contractor.  If Contractor requests an 

Addendum or a Change Order that is approved by the Owner, then Owner and Contractor 

shall share equally any increase or decrease in the Cost of the Work resulting from such 

Addendum or Change Order.  

 

8.7 Addenda and Change Orders Resulting from Errors or Omissions of Contractor.  

Owner shall not be responsible for any increased Cost of the Work resulting from 

Addenda and Change Orders that are necessary because of errors of Contractor and/or its 

Subcontractors in coordinating the design, scheduling or construction of the Facility.  

 

8.8 Markup on Addenda and Change Orders. On any Addenda and Change Orders under 

Sections 8.4, and 8.5, Contractor and its Subcontractors shall be entitled to a markup not 

to exceed ten percent (10%) in the aggregate of the Cost of the Work covered by the 

Addendum or Change Order.  

 

8.9 Tracking of Cost Impact of Addenda and Change Orders. Contractor shall institute 

and maintain a ledger type system to track the impact of all increases and decreases to the 

Owner’ Allocated Shares of the Cost of the Work resulting from any Addenda or Change 

Orders approved by Contractor and Owner. Contractor shall monthly, and more 

frequently upon request, report to the Owner the cumulative impact of such Addenda and 

Change Orders upon their respective Allocated Shares of the Cost of the Work. If 

applicable, the Parties shall modify the Project Schedule and Payment Milestones to 

reflect the impact of Addenda and Change Orders. 

 

 

ARTICLE 9 - PAYMENT FOR WORK 

 

9.1 Payment Milestones; Payment Schedule. 

9.1.1 Progress Report and Invoice. 

9.1.1.1 On or about the fifth Business Day of each calendar month, Contractor 

shall submit to Owner (i) its invoice, and (ii) a progress report covering the previous 

calendar month (the “Payment Period”) containing at a minimum the following 

information (“Progress Report”): (1) A description of the Work performed during the 

Payment Period and all Payment Milestones achieved; (2) A description of the Work not 

yet performed, if any, necessary to meet the Project Schedule for such Payment Period; 

(3) A description of the Work and the related Payment Milestones anticipated to be 



performed or achieved during the next month; (4) A statement of the amount due 

Contractor for Work for which payment was withheld from an earlier payment; (5) A 

statement of all sums previously paid to Contractor; (6) Partial lien waivers from 

Contractor covering all the Work through the immediately preceding Payment Period; (7) 

An updated Project Schedule showing progress to date, any failures to meet the Project 

Schedule, the current schedule of activities and a forecast of activities remaining to be 

performed; (8) Information regarding unusual weather conditions or Force Majeure 

events encountered during the Payment Period that have affected the Work; (9) A 

discussion of any problems encountered during the period and the remedies effected or 

planned; (10) Bulk quantities installation curves showing planned versus completed 

quantities (e.g., concrete, , piping, conduit and wire); (11) Any interim payment by 

Contractor to the Subcontractors that obligates Owner to pay interest to Contractor as part 

of the invoiced Milestone Payment, together with the amount of interest that is payable; 

(12) Any other information reasonably requested in writing by either Owner; (13) Value 

of Change Orders and Addendums added to the Payment Milestone Schedule; (14) 

Itemization and allocation of any Excluded GMP Costs; and (15) If requested by Owner: 

a) the dates of any Payment Milestones for Major Equipment Supplier contract payments 

coming due before the next monthly Payment Due Date; and b) Contractor’s good faith 

estimate of all payroll and other Subcontractor and Supplier payments (together with the 

estimated payment dates) that Owner will need to make, prior to the next monthly 

Payment Due Date to avoid or minimize interest charges.  

9.1.1.2 In the event either Owner reasonably determines that Contractor has not 

met a Payment Milestone in accordance with the Payment Milestone Schedule during the 

applicable period, Owner may withhold an amount equal to the value of the Payment 

Milestone not completed until such Payment Milestone is completed. In the event of any 

such withholding, the dissatisfied Owner shall deliver to Contractor, not later than the 

Payment Due Date for the payment from which such withholding is being made, a 

written Notice specifying the basis for the withholding. Contractor shall be paid such 

withheld amount, without interest, on succeeding Payment Date(s) when and to the extent 

Contractor demonstrates and Owner reasonably agrees that the previously unjustified 

payment has become justified.  If the disputing Owner and Contractor agree before the 

next Payment Due Date that any Payment Milestone payment was wrongly withheld, 

then the disputing Owner shall pay to Contractor on the next Payment Due Date interest 

at the Late Payment Rate on any monies that were wrongly withheld.  In the event of any 

withholding dispute that is not resolved by the next Payment Due Date, Contractor shall 

have the right to have the PM/CM review the dispute and the disputing Owner’s reasons 

for withholding payment.  If the PM/CM concludes the withholding is justified, then 

Contractor shall not be entitled to be paid the withheld amount unless and until it 

addresses any reasons for withholding that are confirmed by the PM/CM.  If the PM/CM 

concludes that the withheld payment was wrongly withheld, then the withholding Owner 

shall immediately pay to Contractor, the wrongly withheld amount, together with interest 

at the Late Payment Rate on the withheld Payment Milestone payment(s), from the 

Payment Due Date until the wrongly withheld amount is paid in full.  

9.1.1.3 In the event Contractor owes Owner any amounts under this Agreement 

and such amounts remain unpaid 30 Days after Notice thereof, Owner may offset such 

amounts from any payment hereunder.  



9.1.1.4 Contractor shall not cease or reduce the rate of its performance under this 

Agreement on account of any withholding under this Section 9.1.  

9.1.2 Payment.  Other than amounts properly withheld pursuant to Sections 9.1 

and 9.2, and retainage as described in Section 9.3, Owner shall pay the applicable 

payment for each Payment Milestone within 30 days after Contractor invoices the 

applicable Payment Milestone (the “Payment Due Date”).  

9.1.3 Interest.  Owner will pay actual reasonable interest cost incurred by 

Contractor to advance funds for payments to Subcontractors.   

 

9.2 Retainage. All amounts paid by Owner to Contractor pursuant to the Payment 

Milestone schedule for Non-Major Equipment and Services prior to Commercial 

Operation shall be subject to retainage of ten percent (10%) until the aggregate retainage 

reaches   [Cap amount]  , whereupon the State shall not withhold any further retainage.  

Upon Mechanical Completion, one-half of  the retainage withheld, less the Punch List 

Holdback Amount, shall be released to Contractor.  

 

9.3 Final Payment.  Upon (a) Final Completion, (b) the provision by Contractor of lien 

waivers for all remaining liens on the Project to Owner and (c) acceptance of the Work 

by Owner in accordance with Section 10.6, Owner shall pay the “Final Payment”. 

 

 

ARTICLE 10 - COMMENCEMENT AND PERFORMANCE OF WORK 

 

10.1 Commencement; Schedule.  Contractor shall commence performance of the Work at 

the earliest reasonable time (the “Construction Commencement Date”) but no later than 

30 days following the last to occur of the following: (a) issuance of any Authorizations 

required for the Facility; (b) completion of the final foundation drawings for the Project; 

(c) availability of suitable weather conditions for the commencement of construction; and 

(d) Owner having in place all insurance policies required of them under this Agreement.  

 

10.2 Mechanical Completion. “Mechanical Completion” shall occur when, except for 

minor items of the Work that would not affect the performance or operation of the 

Facility such as painting, landscaping and so forth (a) all materials and equipment for the 

Facility have been installed substantially in accordance with the Specifications; (b) all 

systems required to be  

installed by Contractor have been installed and tested (excluding Acceptance Testing); 

(c) all the equipment and systems can be operated in a safe and prudent manner and have 

been installed in a manner that does not void any Subcontractor equipment or system 

warranties; (d) the Facility is ready to commence start-up, Acceptance Testing, and 

operations; (e) a Punch List of the uncompleted items is established by Contractor and 

mutually agreed upon by the Parties, provided that if Contractor and Owner disagree as to 

whether a particular item shall appear on the Punch List, the Independent Engineer shall 

promptly decide the dispute; (g) all Work, other than Punch List items and Acceptance 

Testing and any other Work sequenced after Mechanical Completion, has been 

completed; and (h) the Independent Engineer certifies each of the foregoing in writing to 

the Owner.  



 

10.3 Commercial Operation.  “Commercial Operation” shall be deemed to have occurred 

as of the first point in time after (i) Mechanical Completion of the Facility has occurred, 

as determined by the Independent Engineer; (ii) completion of Acceptance Testing 

pursuant to Section 11.2, or alternatively satisfaction of Contractor’s Acceptance Test 

related obligations in Section 11.3 (including, if applicable, payment of liquidated 

damages pursuant to Section 11.3); and (iii) when the Facility is used and useful for the 

purpose of delivering electric energy to Owner (other than electric energy delivered 

during Facility Start Up and Acceptance Testing).  If the Owner disputes that 

Commercial Operation has occurred, it shall provide written notice to that effect to 

Contractor, specifying the basis for disputing Commercial Operation and the Parties in 

dispute shall thereafter utilize the dispute resolution procedures in Article 12 to resolve 

the dispute.  Failure of the Owner to provide such written notice within ten (10) Business 

Days after receipt of notice of Commercial Operation shall constitute waiver of the 

Owner’s right to dispute that Commercial Operation has occurred.  

 

10.4 Punch List.  A list of the uncompleted items for the Project shall be established by 

Contractor prior to Mechanical Completion (the “Punch List”). The Punch List may be 

amended from time to time, upon written Agreement of the Parties, prior to Final 

Completion.  The Punch List shall include all deliverables through Final Completion.  

The “Punch List Holdback Amount” shall be two times the aggregate of the value of the 

Punch List items agreed to by the Parties, or determined by the Independent Engineer, if 

the Parties cannot agree.  The Punch List Holdback Amount shall be withheld from 

payments due upon Mechanical Completion, and the agreed value of each Punch List 

item shall be paid to Contractor upon completion of the Punch List item and any 

remaining Punch List Holdback Amount shall be paid to Contractor upon completion of 

all Punch List items.  

 

10.5 Final Completion. “Final Completion” occurs after Commercial Operation has 

occurred and any remaining Punch List items have been finished.  Contractor will notify 

Owner when it considers that Final Completion has occurred.  If the Owner disputes that 

Final Completion has occurred, it shall provide written notice to that effect to Contractor 

specifying the basis for disputing Final Completion and the Parties in dispute shall 

thereafter use the dispute resolution procedures in Article 12 to resolve the dispute.  

Failure of the Owner to provide such written notice within 10 Business Days after the 

initial notice from Contractor shall constitute waiver of the Owner’s rights to dispute that 

Final Completion has occurred. 

 

 

ARTICLE 11 - ACCEPTANCE TESTING; CAPACITY GUARANTEE; 

COMPLETION GUARANTEE; WARRANTIES; LIMITATION OF LIABILITY 

 

11.1 Acceptance Tests.  Contractor will be responsible for coordinating the Acceptance 

Tests of the Facility as more particularly set forth in Section 11.2 and Schedule III of this 

Agreement (the “Acceptance Tests”). Such Acceptance Tests shall be conducted by one 



or more qualified independent testing companies approved by the Parties (the “Testing 

Engineer”).  

 

11.2 Acceptance Testing.  

11.2.1 General.  Within 60 days following Mechanical Completion, Contractor 

shall cause the Testing Engineer to conduct the initial Acceptance Test, subject to Section 

11.2.3 below. The Acceptance Tests shall be conducted in accordance with Schedule III.  

11.2.2 Procedure.  

11.2.2.1 The procedures for conduct of the Acceptance Test are set forth in 

Schedule III. Either Party may propose changes to a test procedure at any time up to 60 

days prior to commencement of the initial Acceptance Test, and each Party agrees to 

cooperate in good faith in evaluating such change.  No change shall be effective, 

however, without written acceptance of Owner and Contractor.  

11.2.2.2 Contractor shall give Owner and Engineer 30 days’ advance written 

notice of the time it expects the qualified independent testing company to conduct the 

initial Acceptance Test.  Owner, Engineer and their representatives may observe any 

Acceptance Test conducted by the Testing Engineer in order to confirm the Testing 

Engineer’s compliance with the procedures set forth in Schedule III.  

11.2.3 Acceptance Testing Period; Repeat Tests.  Contractor, subject to the 

provisions of this Section 11.2.3 and Schedule III, may repeat an Acceptance Test as 

Contractor deems appropriate; provided, that all Acceptance Tests must be completed by 

60 days after the Facility achieves Mechanical Completion (the “Acceptance Testing 

Period”), unless: (a) the Parties agree otherwise in writing; or (b) the Acceptance Testing 

Period is extended by Force Majeure, but not beyond the Delay Default Date.  Contractor 

shall bear the costs of performing the repeat Acceptance Tests.  Contractor shall give 

Owner and Engineer not less than the following advance notice of each Acceptance Test 

following the initial Acceptance Test: (i) if the Acceptance Test is a prompt retest which 

merely continues a previously commenced Acceptance Test or promptly follows a failed 

Acceptance Test, not less than 24 hours advance notice; and (ii) if the Acceptance Test is 

a new Acceptance Test that follows an interim period of more than 10 Business Days 

during which no Acceptance Testing has occurred, then not less than 3 Business Days 

advance notice, unless a shorter period is agreed to by the Parties.  

11.2.4 Acceptance Test Results.  

11.2.4.1 After the Testing Engineer completes an Acceptance Test, Contractor 

shall give written notice thereof to Owner and Engineer and shall provide Owner and 

Engineer with all gross and reduced data for such test in accordance with Schedule III.  

11.2.4.2 If the Testing Engineer determines that the Acceptance Test was 

successfully completed, Contractor shall ensure that the Testing Engineer notifies Owner 

and Engineer thereof promptly following determination to that effect, including providing 

them a copy of the written test report.  

11.2.5 Contractor to Promptly Commence and Complete Acceptance Testing.  

Contractor shall promptly commence and complete Acceptance Testing following 

Mechanical Completion.  

 

11.3 Acceptance Test Capacity Guarantee. At the end of Acceptance Testing Period 

under Section 11.2.3, the Facility shall have demonstrated the capability to produce 



  [Specification of performance standard for production of electricity], based upon the 

Acceptance Testing results. Contractor hereby guarantees that the Facility shall perform 

at not less than 97% of the Promised Capacity by the end of the Acceptance Testing 

Period (the “Acceptance Test Capacity Guarantee”).  Contractor and the Testing Engineer 

shall be entitled to conduct and verify satisfaction of the Acceptance Tests in stages and 

in such order as may be appropriate given the available testing conditions.  In the event 

that the Facility fails to meet the Acceptance Test Capacity Guarantee, the following shall 

apply:  

11.3.1 If either the actual tested performance is less than 97% but greater than 

90% of the Promised Capacity (the “Minimum Required Capacity”), Contractor may, at 

its sole option, elect to either (i) make (or cause to be made) the modifications, 

improvements, redesign, repairs or reconstruction (“Remedial Measures”) necessary to 

cause the Facility to meet the Acceptance Test Capacity Guarantee as evidenced by 

repeat Acceptance Tests; or (ii) pay liquidated damages to Owner as follows:  For each 

0.1% below 97% of the Promised Capacity, the liquidated damages shall be   [Liquidated 

damages amount]  .  Contractor’s obligations under this Section to undertake Remedial 

Measures and/or pay liquidated damages shall be counted toward and subject to the 

Damages Cap set forth in Section 11.10.  

11.3.2  If the actual tested capacity of the Facility is less than the Minimum 

Required Capacity, Contractor shall conduct Remedial Measures until the earlier in time 

to occur of the following: (a) the actual tested capacity of the Facility is at least equal to 

the Minimum Required Capacity; or (b) Contractor reaches the Damages Cap set forth in 

Section 11.10.  

 

11.4 Guaranteed Mechanical Completion Date; Delay Default Date. Contractor hereby 

guarantees (the “Mechanical Completion Date Guarantee”) that the Facility shall have 

achieved Mechanical Completion on or before the Guaranteed Mechanical Completion 

Date. In the event that the Facility has not achieved Mechanical Completion on or before 

the Guaranteed Mechanical Completion Date, then Contractor shall pay to Owner 

liquidated damages as follows: (a) $5,000/day for each day or a portion thereof for the 

first 30 days beyond the Guaranteed Mechanical Completion Date that the Project has not 

achieved Mechanical Completion; (b) $10,000/day for each day in excess of 30 days 

beyond the Guaranteed Mechanical Completion Date that the Project has not achieved 

Mechanical Completion.  If the Facility fails to achieve Mechanical Completion by the 

Delay Default Date, then this shall be an Contractor Event of Default as provided in 

Section 13.1.5.  

 

11.5 Compliance with Standards. In the event the Facility contains any design or 

construction defects (“Defects”) that cause it to fail to meet any design, construction or 

Mechanical Completion standard in the Specifications or the Agreement, then Contractor 

shall, at no expense to Owner (except in the case of omitted equipment and materials, as 

provided in this Article 11), make (or cause to be made) the Remedial Measures 

necessary to remedy the Defects. In the event the Remedial Measures include supplying 

equipment and materials that were necessary to the Facility, but omitted from its 

construction, Owner shall pay for the costs of such omitted equipment and materials as 

part of the Cost of the Work if such Remedial Measure is implemented to address Defects 



discovered before the Facility achieves Mechanical Completion.  If the Remedial 

Measure is implemented to address Defects discovered after the Facility achieves 

Mechanical Completion, Owner shall not be obligated to pay any portion of the cost of 

the omitted equipment and materials.  

 

11.6 Contractor’s Warranties. Contractor warrants to Owner as follows:  

11.6.1 Contractor shall perform the Work, including its design and engineering 

services hereunder, and will procure all materials hereunder using its best skill and 

attention, in accordance with Good Utility Practice associated with engineering and 

procurement of facilities such as the Facility.  

11.6.2 Contractor shall perform its construction services hereunder in a good and 

workmanlike manner and otherwise in accordance with Good Utility Practice associated 

with constructing facilities such as the Facility. The Facility will, at all times through the 

Commercial Operation Date, comply with all Laws.  Contractor shall have no obligation 

for breach of warranty under this Section 11.6 to the extent any deficiencies are the result 

of Force Majeure, normal wear and tear, misuse or negligence by Owner or someone 

other than Contractor acting on Owner’s behalf.  

11.6.3 All materials procured or furnished by Contractor hereunder shall be new 

(unless otherwise agreed by Owner in writing), of good quality and in accordance with 

the specifications set forth in this Agreement and the Schedules.  

 

11.7 Repair and Replacement of Defective Work. If any breach arises under Contractor’s 

warranties in Section 11.6, Contractor shall, at its sole cost and expense and subject to the 

Damages Cap, promptly correct, replace or repair, at Owner’s selection, any defect in 

design, engineering, materials, workmanship or operability in the Facility discovered 

during the Warranty Period.  Any such correction, replacement or repair prior to 

Mechanical Completion shall not be considered a Remedial Measure.  Contractor’s 

correction, replacement, or repair shall be made with due regard to Owner’s operational 

requirements.  

 

11.8 Subcontractor Warranties; Subcontractor Protections for Owner.  Contractor shall 

use its good faith efforts, in its negotiations with all Subcontractors for the Facility, to see 

that such Subcontractors provide commercially reasonable remedies, including 

warranties, performance guarantees, and, where appropriate, liquidated damages.  

Contractor shall enforce all contractual remedies and enforce any other remedies against 

the Subcontractors, including, without limitation, those arising from Subcontractors’ 

negligent acts or omissions (collectively, the “Subcontractor Protections”).  Contractor 

shall enforce, at its sole expense, all warranties contained within the Subcontractor 

Protections for the Subcontractor warranty periods provided for the specific equipment to 

which such warranties pertain.  The applicable warranty periods that are known as of the 

date of this Agreement are set forth in Schedule IX.  Upon request from any Party, 

Contractor shall, following the negotiation of all Subcontractor contracts, update 

Schedule IX to reflect the final negotiated warranty periods.  Contractor agrees to assign 

to Owner on and as of the Commercial Operation Date any warranties, performance 

guarantees and related liquidated damages provisions contained in any contracts between 



Contractor and Subcontractors to the extent such assignments are permitted under the 

terms thereof.  

 

11.9 Contractor Enforcement of Subcontractor Protections.  Contractor agrees to act on 

Owner’ behalf, at no additional cost to Owner, to enforce any Subcontractor Protections 

with respect to Work; provided, however, that Contractor may use its reasonable 

discretion on how best to approach the resolution of any particular problem, and provided 

further that such enforcement obligation shall only last for the duration of the 

Subcontractor Protection in question.  In the event that litigation is necessary to enforce 

any Subcontractor Protection, Contractor shall pursue such litigation at its own expense.  

 

11.10 Limitation of Liability  

11.10.1 .Notwithstanding any provision in this Agreement to the contrary, in no 

event shall the total liability of Contractor or Guarantor to Owner for liquidated damages 

and Remedial Measures under Section 11.3 and 11.4 exceed in the aggregate   [Cap 

amount]  , provided that this limitation shall not apply to direct damages following an 

Contractor Event of Default pursuant to Article 13, or indemnification obligations 

pursuant to Section 11.11, and this limitation in no way affects Contractor’s absolute 

obligation to bring the Facility to Mechanical Completion.  In addition to the foregoing 

liability, Contractor shall deliver to the State   [Percent]   of any amounts recovered from 

or received from vendors, design professionals and contractors or from the insurance 

companies or other indemnitors for errors and omissions, late completion penalties, 

liquidated damages and performance guarantees (collectively, “Subcontractor 

Recoveries”).  If Owner’s claim relates to the Guaranteed Maximum Price, then the 

remedy of Contractor paying the excess over $90,000,000 of the State’s Allocated Share 

of the Cost of the Work as set forth in Section 7.1 shall apply. If the State’s claim arises 

under any other provision of this Agreement and the   [Percent]   share of Subcontractor 

Recoveries fully compensates Owner for its actual direct damages (which actual direct 

damages, in the case of Sections 11.3 and 11.4 of this Agreement, shall be the amount of 

liquidated damages calculated using the formulas in those sections), then Owner shall not 

be entitled to receive any further amounts from Contractor.  However, if the amounts 

received from all Subcontractor Recoveries are not adequate to compensate Owner for its 

actual direct damages, Owner shall be entitled to demonstrate and recover its actual direct 

damages from Contractor, subject to (as to claims under Section 11.3 and Section 11.4) 

the   [Amount]   liquidated damages liability cap contained in this Section 11.10. The 

limitation of liability to Owner for liquidated damages and Remedial Measures as 

described in this Section 11.10 is sometimes referred to herein as the “Damages Cap”.  

11.10.2 APART FROM THE GUARANTEES AND OTHER REMEDIES 

PROVIDED IN THIS AGREEMENT, CONTRACTOR HEREBY DISCLAIMS 

ANY OTHER WARRANTIES, OR PERFORMANCE GUARANTEES, 

INCLUDING WITHOUT LIMITATION, WARRANTIES OF 

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  

11.10.3 Owner shall not be liable for any lost profits or indirect, special, multiple, 

or punitive damages.  

 



11.11 Indemnification. Owner shall assume and retain all liability, including claims, 

demands, losses, costs, damages and expenses of every kind and description, or damages 

to persons or property arising out of or in connection with or occurring during the course 

of this Agreement, where such liability is proximately caused by the acts or omissions of 

any of the officers, employees or agents of Owner while acting within the scope of their 

employment.  Contractor shall indemnify Owner against any and all loss or damages that 

Owner may incur as a result of any claim of Persons other than Owner, Contractor, or 

their respective employees and agents, to the extent same (a) arise out a breach by 

Contractor of its obligations under this Agreement, or (b) are caused by the negligence or 

intentional or willful misconduct of Contractor, the Subcontractors or their agents or 

employees.  Contractor shall indemnify and hold harmless Owner from all liabilities, 

damages, costs or expenses incurred by Owner by reason of any lien filed against the 

Facility by any Subcontractor of Contractor in connection with the performance of the 

Work.  Any Party entitled to indemnification or other protection under this Section 11.11 

shall keep the benefited party apprised of the status of all claims with respect to which it 

is entitled to such indemnification or protection, and shall not settle any such claim 

without the consent of the benefited party, such consent not to be unreasonably withheld 

or unduly delayed. 

 

 

ARTICLE 12 - DISPUTE RESOLUTION 

 

12.1 In General.  The Parties shall attempt to settle every dispute arising out of or in 

connection with this Agreement (“Dispute”), by following the dispute resolution process 

set forth below in this Article 12, to the extent permitted by Law.  

 12.1.1  Mutual Discussions.  If any dispute or difference of any kind whatsoever 

(a "Dispute") arises between the Parties in connection with, or arising out of, this 

Agreement, the Parties within 30 days shall attempt to settle such Dispute in the first 

instance by mutual discussions between Owner and Contractor. 

12.1.2  Further Procedures.  If the Dispute cannot be settled within 30 days by 

mutual discussions, then the Dispute shall be finally settled under the provisions of this 

Section 12.1.2 or Section 12.1.3.  If the Parties fail to resolve any dispute through 

discussions within   [Number]   Business Days, either Party shall have the right to provide 

written notice of the Dispute to the president or chief executive officer (“Senior 

Management”) of the other Party.  Upon a timely referral, the Senior Management of the 

Parties shall consider the Dispute, review such relevant information as they may 

determine and issue their decision (which decision shall be confirmed in writing) within 5 

Business Days after receiving the referral.  If the Senior Management of the Parties 

cannot resolve the issue within the five Business Day period, then the Parties shall have 

the rights set forth below in Section 12.1.3. 

12.1.3  Arbitration. Subject as hereinafter provided, any Dispute arising out of. or 

in connection with, this Agreement and not settled by Section 12.1.1 or Section 12.1.2 of 

this Agreement may (regardless of the nature of the Dispute) be submitted by either Party 

to arbitration and finally settled in accordance with UNCITRAL Rules of International 

Arbitration. 

 



12.2 Continued Performance. During the conduct of dispute resolution procedures 

pursuant to this Article 12, (a) the Parties shall continue to perform their respective 

obligations under this Agreement, and (b) no Party shall exercise any other remedies 

hereunder arising by virtue of the matters in dispute. 

 

 

ARTICLE 13 - DEFAULTS; REMEDIES; TERM; TERMINATION 

 

13.1 Contractor Default.  The occurrence of any of the events set forth below shall 

constitute a “Contractor Event of Default” under this Agreement:  

 13.1.1 Bankruptcy. Contractor becomes insolvent, or become the subject of any 

bankruptcy, insolvency or similar proceeding, which, in the case of any such proceeding 

that a third party brings against either of them, has not been terminated, stayed, or 

dismissed within 60 Business Days after it was commenced, unless the affected Party 

provides evidence to Owner of that Party’s ability to perform all of its obligations under 

this Agreement; or  

13.1.2 Failure to Maintain Insurance. Contractor fails to maintain the insurance 

coverages required under Section 4.20 as set forth in Schedule II hereto; or  

13.1.3 Failure to Perform. Contractor shall have defaulted in its performance 

under any other material provision of this Agreement and shall have failed to cure such 

default within 30 days following delivery to Contractor of a Notice from Owner to cure 

such default, or if a cure cannot be effected within such 30 day period, such period shall 

extend for a reasonable period of time, but not to exceed a total of 60 days, so long as 

Contractor is proceeding diligently to cure such default throughout such period; or  

13.1.4 Representation False. Any material representation made by Contractor 

herein shall have been false or misleading in any material respect when made; or  

13.1.5 Failure to Achieve Mechanical Completion. If Mechanical Completion is 

not achieved by the Delay Default Date; or  

13.1.6 Failure to Obtain Authorization. The Project cannot proceed to completion 

as the ultimate result of a refusal of Governmental Authority to approve the Project or 

any other Authorization, which refusal is due solely to the negligence or willful 

misconduct of Contractor.  

 

13.2 Owner’s Default Remedies Against Contractor. If a Contractor Event of Default 

shall have occurred and be continuing, either Owner shall have the right to terminate this 

Agreement by notice to Contractor. In the event of such termination:  

13.2.1 If requested by an Owner, Contractor shall withdraw from the Site, shall 

assign to the Owner (without future recourse to Contractor) such of Contractor’s 

subcontracts as Owner may request, and shall remove such materials, equipment, tools 

and instruments used and any debris or waste materials generated by Contractor in the 

performance of the Work as Owner may direct, and Contractor shall promptly deliver to 

Owner all designs, drawings, and other documents related to the Project. In the event of 

such termination, Contractor shall deliver to Owner all materials and data for which title 

has passed to Owner. To the extent any specific item of the Work is partially complete at 

the time of termination, at the option of either Owner, Contractor shall complete such 

partially completed Work. In such event, Owner shall pay Contractor the amount that 



Owner would have otherwise paid to Contractor for such item of Work had such 

termination not occurred, less any damages payable hereunder.  

13.2.2 Owner, without incurring any liability to Contractor, shall have the right to 

have the Facility brought to Final Completion. In such event, Contractor shall be liable to 

Owner for the reasonably incurred costs to Owner of achieving Mechanical Completion, 

including costs of accelerated or expedited construction activities actually performed in 

an attempt to achieve Mechanical Completion (by the Guaranteed Mechanical 

Completion Date if not yet past, or otherwise as expeditiously as practicable), and/or to 

mitigate any delay by Contractor, and actual costs for administering any subcontract and 

for legal fees associated with the termination. With respect to the costs of performing any 

of the Work that follows after Mechanical Completion, Contractor’s liability shall be 

limited to the amounts set forth in Section 11.10. Such costs and fees for which 

Contractor is liable as set forth above (and for failure to perform as may be requested 

pursuant to Section 13.2.1 above) may be deducted by Owner out of monies due, or that 

may at any time thereafter become due, to Contractor. If such costs exceed the sum that 

would have otherwise been payable to Contractor under this Agreement, then Contractor 

shall be liable for, and shall promptly, but in any event not more than 10 days after 

Notice from Owner, pay to Owner the amount of such excess excluding Changes in the 

Work approved by Owner following such Contractor Event of Default.  

13.2.3 Upon termination of the Work pursuant to this Article 13, Contractor shall 

promptly submit to Owner an accounting of Contractor’s actual costs for the Work 

performed prior to the date of termination.  If Owner exercises its right to have the Work 

finished, such amounts may be withheld until the Work is completed and shall be used to 

offset any amounts due Owner pursuant to Section 13.2.2. Notwithstanding the foregoing 

such amounts may be withheld and applied to any liability hereunder.  

13.2.4 Notwithstanding the availability and/or exercise of the foregoing remedies, 

Owner shall have all such other remedies available under applicable Law.  

13.2.5 In exercising any of the foregoing remedies, the Owner shall use 

reasonable efforts to mitigate its damages.  

 

13.3 Owner’s Event of Default. Each of the following shall constitute an “Owner’s Event 

of Default” with respect to such Owner: 

13.3.1 Failure to Make a Payment to Contractor When Due. The failure of an 

Owner to make the full amount of the payment to Contractor required under this 

Agreement within 3 Business Days following notice of failure to pay; or  

13.3.2 Bankruptcy. An Owner becomes insolvent, or become the subject of any 

bankruptcy, insolvency or similar proceeding, which, in the case of any such proceeding 

that a third party brings against either of them, has not been terminated, stayed, or 

dismissed within 60 Business Days after it was commenced, unless the affected Party 

provides evidence to Contractor of that Party’s ability to perform all of its obligations 

under this Agreement; or  

13.3.3 Representation False. Any material representation made by an Owner 

herein shall have been false or misleading in any material respect when made; or  

13.3.4 Failure to Perform. Either Owner’s failure to perform any of its respective 

non-payment obligations under this Agreement, and such failure is not cured within 30 

days after receipt of written notice thereof, or if a cure cannot be effected within such 30 



day period, such period shall extend for a reasonable period of time, but not to exceed a 

total of 60 days, so long as Owner is proceeding diligently to cure such default 

throughout such period; or  

13.3.5 Failure to Maintain Insurance. If an Owner fails to obtain and maintain in 

effect through the Commercial Operation Date such insurance as it is required by this 

Agreement to obtain and maintain; or  

13.3.6 Failure to Cooperate or Allow Access. If an Owner fails to cooperate with 

Contractor in any situation where such cooperation is necessary to enable Contractor to 

carry out obligations under this Agreement. Such failure to cooperate shall include, 

without limitation, the failure to assist in obtaining required Authorizations, the failure to 

afford Contractor the access to the Site, to the Lay Down Areas, to the Soil Disposal Area 

or to the Easement Areas necessary for Contractor and all persons retained by Contractor 

in connection with the Project to perform their Project-related duties. An Owner Event of 

Default shall not include any other default by Owner of any of their obligations under this 

Agreement.  

 

13.4 Contractor Remedies for Owner Event of Default. Subject to the rights granted in 

Section 13.5 below, upon the occurrence of an Owner Event of Default, Contractor shall 

have the right to terminate this Agreement, to order all Subcontractors to stop Work and 

remove all their tools and equipment from the Site, and/or pursue all such remedies as 

may be allowed under this Agreement, at law or in equity. In addition, and without 

limiting the foregoing remedies, Owner shall pay to Contractor the amounts payable upon 

termination under Section 13.7 of this Agreement.  

 

13.5 Force Majeure; Failure of Authorizations.  

13.5.1 Effect. Any delays in or failure of performance by a Party, other than the 

obligations to pay monies hereunder, shall not constitute a default hereunder if and to the 

extent such delays or failures of performance are caused by Force Majeure events.  

13.5.2 Notice of Occurrence and Effect.  

13.5.2.1 Notice of Occurrence. Any Party claiming that a Force Majeure 

condition has arisen shall immediately notify the other Party of the same, shall act 

diligently to overcome, remove and/or mitigate the effects of the event of Force Majeure, 

shall notify the other Party on a continuing basis of its efforts to overcome, remove 

and/or mitigate the event of Force Majeure and shall notify the other Party immediately 

when said condition has ceased.  

13.5.2.2 Notice of Impact. In addition to its obligations under Section 13.5.2.1, if 

Contractor claims there is a Force Majeure condition, Contractor shall (i) promptly notify 

Owner, in writing of the nature, cause and cost of such Force Majeure condition, (ii) state 

whether and to what extent the condition will delay the Guaranteed Mechanical 

Completion Date, the Delay Default Date, the Commercial Operation Date or Final 

Completion Date, (iii) state the date and time the Force Majeure condition commenced; 

and (iii) state whether Contractor recommends that Owner initiate a Change Order 

pursuant to Article 8.  

13.5.3 Effect of Force Majeure. No failure or delay in performance under this 

Agreement shall be deemed to be a breach hereof to the extent such failure or delay is 

occasioned by or due to Force Majeure. With respect to delay in performance, a Force 



Majeure condition shall excuse such delay in performance on a day for day basis for a 

period of time equal to the duration of the Force Majeure condition or the period needed 

to remedy its effects, to the extent that such Force Majeure condition causes a delay in 

the Work.  

13.5.4 Termination. In the event that (a) Contractor or Owner are denied any 

required Authorizations, or such Authorizations are obtained, but are withdrawn, or 

contain restrictions, qualifications, or conditions that would have a material adverse 

effect on the benefits or obligations of the Parties, and the Parties are unable to reform 

this Agreement or agree upon other mutually acceptable arrangements, or (b) if a Force 

Majeure event continues for more than 180 days after notice of the event of Force 

Majeure is given under Section 13.5.2, or (c) the Project cannot proceed to completion as 

the ultimate result of a refusal of a Governmental Authority to approve the Project or to 

provide any other Authorization, which refusal or failure is not due solely to the 

negligence or willful misconduct of the terminating Party, then such Party may terminate 

this Agreement, in its sole discretion, within 60 days after the conditions in (a), (b) or (c), 

by giving at least 10 Business Days prior written notice to the other Parties.  

 

13.6 Right to Termination . No Party shall have the right to terminate this Agreement for 

cause or otherwise except as described in Section 13.2, Section 13.4, Section 13.5, 

Section 14.2 and Section 16.21.  

 

13.7 Effect of Termination Under Sections 13.4, 13.5, 14.2 & 16.21. In the event that this 

Agreement is terminated by either party pursuant to Sections 13.4 13.5, 14.2 or 16.21, 

Owner shall pay to Contractor an amount equal to the sum of (1) the Cost of the Work 

incurred by Contractor in connection with the Work and the Project as of the date of 

termination, plus (2) to the extent not already reflected in (1), any termination charges 

incurred by Contractor that are imposed by Subcontractors as a result of the Termination 

and any other costs reasonably incurred by Contractor solely as a result of the termination 

to the extent that this sum is not reimbursed pursuant to insurance policies maintained by 

Contractor pursuant to Schedule II (it being specifically understood that Owner shall be 

responsible for the payment of all deductible amounts under any said insurance policies 

to the extent provided in Schedule II). Upon such payment by Owner, Owner shall have 

exclusive Ownership of the Facility and the Work and Contractor shall have no further 

obligations with respect thereto.  

 

13.8 Completion; Survival. Unless earlier terminated pursuant to the terms of this Article 

13, this Agreement shall be deemed to be completed when both of the following have 

taken place: (a) the Final Completion Date has occurred, and (b) Owner have paid the 

Cost of the Work in full pursuant to Article 9. Notwithstanding the foregoing, 

Contractor’s obligations under Section 5.4.3 shall continue until the date that is 7 years 

after the Final Completion Date and Contractor’s obligations under Section 11.8 shall 

continue until the expiration of the applicable Subcontractor warranty periods pursuant to 

Section 11.8. Notwithstanding anything in this Agreement to the contrary, the provisions 

of Section 11.11 and Article 12 shall survive the completion or termination of this 

Agreement and nothing in this Agreement shall be deemed to limit the applicable statute 



of limitations period within which any Party may bring a claim for breach of this 

Agreement.  

 

 

ARTICLE 14 - UTILITY REGULATOR MODIFICATIONS 

 

14.1 Utility Regulator Modifications.  The Parties have been informed and acknowledge 

that: (a) this Agreement will require the Parties to make substantial contractual 

commitments and incur significant costs based upon the terms of this Agreement, 

including the terms that recognize the possibility that the Utility Regulator may take 

action that results in the reallocation of costs within the Facility or the reallocation of 

risks between the Parties; and (b) this Agreement will be executed in advance of the 

Utility Regulator’s approval of the Project and the contemplated sale of its electricity 

output.  The Parties agree that in the event that the Utility Regulator takes action that 

results in the reallocation of any costs or any risks relating to the Facility in a manner that 

materially affects any of the costs or obligations under this Agreement, the costs and/or 

obligations shall be adjusted accordingly among the Parties to this Agreement to reflect 

the effect of the Utility Regulator’s action.  To the extent that the Utility Regulator or any 

other Governmental Authority imposes any additional requirements or modifications that 

increase the overall cost of the Work, the Owner shall bear such cost increase.  

 

14.2 Conditional Right to Terminate Upon Material Reallocation of Costs. In the event 

that the Utility Regulator reallocates costs within the Facility between the Parties in an 

amount that is greater than or equal to   [maximum risk amount Owner will assume]  , 

then Owner shall thereupon have the right, exercisable upon not less than 3 Business 

Days advance written notice to Contractor to terminate this Agreement.  Notwithstanding 

the foregoing, in the event that Contractor agrees to assume the excess of the amount of 

costs reallocated by the Utility Regulator over   ]maximum risk amount Owner will 

assume]  , there shall be no right to terminate this Agreement.  

 

14.3 Parties to Defend Cost Allocation. In the event that the Utility Regulator challenges 

this Agreement or any related agreement, the Parties agree to use their good faith efforts 

to defend it in proceedings before the Utility Regulator. 

 

 

ARTICLE 15 - GOVERNING LAW; INTERPRETATION 

 

15.1 Governing Law.  This Agreement shall be construed in accordance with the laws of 

  [Agreed jurisdiction]  .  

 

15.2 Interpretation.  

15.2.1 Schedules are Part of Agreement.  This Agreement includes the attached 

Schedules I through XI.  

15.2.2 Entire Agreement. This Agreement, together with the Schedules attached 

hereto and the Collateral Agreements, constitutes the entire agreement and complete 

understanding between Contractor and Owner with respect to the subject matter 



described herein and therein and supersedes all other understandings and agreements 

between the Parties with respect to such subject matter.  

15.2.3 Order of Interpretation.  In the event of any inconsistencies between the 

terms and conditions of the body of this Agreement and the Schedules, the provision of 

the body of this Agreement shall prevail over the terms of any Schedule.  

15.2.4 Captions.  Captions or headings to Articles, Sections or paragraphs of this 

Agreement are inserted for convenience of reference only, and shall not affect the 

interpretation or construction hereof.  

15.2.5 Additional Principles of Construction.  The Agreement shall be interpreted 

in a manner as to be consistent with the following principles:  

15.2.5.1 Use of Good Utility Practice.  It is the intent of the Agreement to require 

the application of Good Utility Practice to the Work where details of such Work are not 

included, are incomplete, are not specified, or are not clearly defined in the 

Specifications.  

15.2.5.2 Integration of Project Documents.  It is the intent of the Parties that the 

Specifications for the Facility, this Agreement, and the Schedules hereto (the “Project 

Documents”) are to be interpreted as an integrated whole.  Where work or obligations are 

referenced in one of the Project Documents but not in another, Contractor shall 

coordinate the design and installation of the Work as if it were shown on both to the 

extent required to comply with the Acceptance Tests and Good Utility Practice.  

 

15.3 Drafting Ambiguities.  Each Party to the Agreement and its counsel have reviewed 

and revised the Agreement.  The rule of construction that any ambiguities are to be 

resolved against the drafting parties shall not be employed in the interpretation of the 

Agreement, or any amendment thereto.  

 

 

ARTICLE 16 - MISCELLANEOUS 

 

16.1 Third Party Beneficiaries.  Except with respect to the provisions of the Agreement 

pertaining to assignment, the Agreement is not intended to and shall not create rights of 

any character whatsoever in favor of any person other than the Parties to the Agreement.  

 

16.2 Good Faith and Fair Dealing.  Whenever the Agreement grants to any Party the 

right to take action, exercise discretion, or determine whether to approve a proposal of 

any other Party, the Party possessing the right shall act in good faith and shall deal fairly 

with each other.  In the event of a Dispute, the Parties shall be obligated to make a 

reasonable and diligent effort to resolve the Dispute at the appropriate level before 

invoking the dispute resolution procedures in Article 12.  Each of the Parties further 

expressly agrees that at all times it will exercise its good faith in the administration of this 

Agreement, and all actions of the Parties shall be designed to facilitate the successful 

completion of the Work by Contractor and to promote the effective and efficient 

administration of this Agreement, and to achieve the objective of providing efficient, 

reliable and economical long term energy production.  The Parties further commit to act 

in a timely fashion, consistent with maintaining the Project Schedule to: (a) review all 

documents, (b) respond to all requests for information, (c) support all applications for 



Authorizations; (d) respond to requests for access to off site support facilities and other 

assistance; and (e) resolve all differences and Disputes in a timely fashion.  

 

16.3 Severability.  Every part, term or provision of the Agreement is severable from 

others.  Notwithstanding any possible future finding by duly constituted authority that a 

particular part, term or provision is invalid, void or unenforceable (but subject to the 

effect of the Parties’ agreements in Section 5.3 and Article 14), the Agreement has been 

made with the clear intention that the validity and enforceability of the remaining parts, 

terms and provisions shall not be affected thereby.  

 

16.4 Survival.  All representations and warranties, and all agreements by the parties in 

this Agreement to indemnify each other shall survive the termination of this Agreement. 

The termination of this Agreement shall not limit or otherwise affect the respective rights 

and obligations of the Parties which accrued prior to the date of termination, and which 

continue to exist following the termination of this Agreement.  

 

16.5 Technical or Trade Usage.  When words that have a well-known technical or trade 

meaning are used to describe materials, equipment or services, such words will be 

interpreted in accordance with such meaning.  Reference to such standard specifications, 

manuals, or codes of any technical society, organization or association, or to the code of 

any governmental authority, whether such references be specific or by implication, shall 

mean the latest standard specification, manual or code (whether or not specifically 

incorporated by reference in the contract documents).  Performance shall conform to the 

standards in effect at the time of performance and may change the duties and 

responsibilities of Contractor or Owner, or any of their agents, consultants, or employees 

from those set forth in the Agreement.  

 

16.6 Amendments and Waivers.  This Agreement may be amended only by a written 

instrument signed by a duly authorized representative of each Party.  The failure of any 

Party to insist on one or more occasions upon strict performance of the obligations owed 

it by the other parties shall not waive or release such party’s right to insist on strict 

performance of such obligation or any other obligation in the future.  

 

16.7 Notices.  Except as expressly provided otherwise in this Agreement, all notices 

given to any of the Parties pursuant to or in connection with this Agreement shall be in 

writing, shall be delivered by hand, by certified or registered mail, return receipt 

requested, by facsimile transmission with confirmation, or by Federal Express, Express 

Mail, or other nationally recognized overnight carrier.  Notices are effective when 

received.  Notice addresses are as follows:  

 

If to Contractor: 

Contractor  

Address And Street 

City, State, Country  (Postal Code)  

Attention: Name 

 



If to Owner: 

Owner  

Address And Street 

City2, State2, Country2  (Postal Code)  

Attention: Name2 

 

16.8 Change of Address.  Any Party may, by written notice to the other Parties given in 

accordance with the foregoing, change its address for notices.  

 

16.9 Successors; Assignment.  This Agreement shall be binding upon the parties and their 

respective successors and permitted assigns.  No party shall make any sale, assignment, 

mortgage, pledge or other transfer of all or any portion of its rights or obligations under 

this Agreement, whether voluntarily or involuntarily, by operation of law or otherwise, 

without the prior written consent of the other Party; provided, however, that: (a) any 

Party may make a collateral assignment of its interest in this Agreement to a Financing 

Party; and (b) this Section 16.12 shall not require prior written consent for any voluntary 

transfer in connection with a change in Ownership, or the merger, restructuring or 

consolidation of Contractor, so long as the Agreement is transferred to an affiliate and the 

Parent Guarantee continues to guarantee performance of the Agreement, as so voluntarily 

transferred. Any successor to Contractor or Owner’ respective interests under this 

Agreement shall assume in writing all responsibilities of Contractor or Owner, as the case 

may be under this Agreement.  

 

16.10 Counterparts. This Agreement may be signed in counterparts, each of which when 

so executed and delivered shall be an original, but all such counterparts shall together 

constitute the same instrument.  

 

16.11 Further Assurances.  Each Party agrees to execute and deliver any such 

instruments and to perform any such acts as may be necessary or reasonably requested by 

any other Party in order to give full effect to the terms of this Agreement.  

 

16.12 Interest.  Past due payments hereunder not contested in good faith shall bear 

interest from the due date until paid at the Late Payment Rate.  

 

16.13 Relationship to Other Agreements.. 

16.13.1 The Parties recognize that this Agreement and other related agreements 

relating to the Facility entered into between Owner and Contractor and others (the 

“Collateral Agreements”) constitute an integrated and comprehensive set of agreements 

that are intended to facilitate the construction and operation of the Facility to provide 

efficient, reliable and economic long-term electricity production.  To the extent permitted 

by Law, all of the Collateral Agreements shall be read together to achieve these 

objectives and the Parties agree to support all such documents, regardless of whether they 

are a party to a particular Collateral Agreement.  

16.13.2 Notwithstanding Section 16.16.1, the Agreement and the Collateral 

Agreements are separate and independent undertakings by the Parties.  Termination of 

one of these agreements shall not affect or impair the rights or obligation of the Parties 



under the Collateral Agreements, except as otherwise specifically provided herein and in 

the Collateral Agreements.  

 

16.14 No Partnership; Third Party Beneficiaries.  The Parties hereby expressly disclaim 

any intention to create a joint venture or partnership relation between the Parties. Except 

as expressly stated in this Agreement, there are no third party beneficiaries to this 

Agreement.  

 

16.15 Further Documents and Actions.  Each Party shall promptly execute and deliver 

such further documents and assurances for and take such further actions reasonable 

requested by the other Parties as may be reasonably necessary to carry out the intent and 

purpose of this Agreement.  

 

16.16 Time of the Essence; Cooperation to Control Costs. The Parties recognize that time 

is of the essence in designing and completing construction of the Facility.  The Parties 

agree to use their good faith efforts to cooperate with each other and, where applicable, 

with Subcontractors to keep the Project on schedule, to control Project costs and to 

refrain from actions that drive up the Project costs or inject delay into the Project 

Schedule.  

 

16.17 State Right to Approve; Failure to Promptly Respond Deemed Approval. In all 

instances in this Agreement where Owner has the right to provide feedback or approve of 

the actions of Contractor with respect to the construction process, including without 

limitation, the Owner’s feedback and approval rights under Article 4.2 (Subcontractors), 

Article 4.2.5 (QA/QC Director), and Article 4.2.6 (Safety Director), Owner shall use its 

best efforts to promptly respond, with due regard to the time sensitivity of the particular 

situation. Unless expressly provided otherwise in this Agreement, in the event the Owner 

fails to respond in any such situation within 10 Business Days of the delivery of the 

information or notice that triggers the Owner’s right to approve or provide feedback, the 

Parties agree that Owner shall be deemed to have approved the item in question or to 

have waived its right to provide feedback, as the case may be.  

 

16.18 Contingent On Issuance of CPCN and Other Authorizations.  The Parties 

obligations to continue to proceed in accordance with this Agreement are contingent upon 

the issuance of the certificate of public convenience and necessity (“CPCN”) and any 

other required Authorizations for the Facility.  If the Utility Regulator has not issued the 

CPCN for the Project by __[Insert Date]___, then Owner shall have the right to 

terminate this Agreement by written notice to Contractor. 

 

 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and 

delivered by their duly authorized officers as of the date first set forth above.  

 

 

CONTRACTOR  

 



By: _______________________________ 

Its:  _______________________________ 

 

 

OWNER 

 

By: ________________________________ 

Its:  ________________________________ 
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Schedule I 

Definitions 

 

“Acceptance Tests/Acceptance Testing” shall mean the performance tests, to be 

performed on the Facility as more particularly set forth on Schedule III, including any 

adjustments thereto as provided in this Agreement or as otherwise agreed to by the 

Parties to address the conditions present at the time the Facility is available for testing. 

 

“Acceptance Test Capacity Guarantee” shall have the meaning assigned to it in 

Section 11.3. “Acceptance Testing Period” shall have the meaning set forth in Section 

11.2.3. 

 

“Addendum” or “Addenda” shall have the meaning assigned to it in Section 8.1. 

 

“Affiliate” shall mean (i) any Person that directly or indirectly, through one or more 

intermediaries, controls, is controlled by, or is under common control with a Party, and 

(ii) any Person that, directly or indirectly, is the beneficial owner of five percent (5%) or 

more of any class of equity securities of, or other Ownership interests in, a Party or of 

which the Party is directly or indirectly the owner of five percent (5%) or more of any 

class of equity securities or other Ownership interests. 

 

“Agreement” shall have the meaning assigned to it in the first paragraph of this 

Agreement. 

 

“Authorization” shall mean any license, permit, approval, filing, waiver, exemption, 

variance, clearance, entitlement, allowance, franchise, or other authorization, whether 

from any Governmental Authority, corporate or otherwise. 

 

“Business Day” shall mean any day other than a Saturday, Sunday or a day on which 

either the state or national banks in the State of Wisconsin are not open for the conduct of 

normal banking business. 

 

“Change Order” shall mean a document issued pursuant to Article 8, which describes 

changes in or to the Work. 

 

“Commercial Operation” shall have the meaning given it in Section 10.3 

 

“Commercial Operation Date” shall mean the date on which the Facility achieves 

Commercial Operation. 

 

“Construction Commencement Date” shall have the meaning assigned to it in Section 

10.1. 

 

“Contractor” shall have the meaning assigned to it in the first paragraph of this 

Agreement. 



 

“Contractor Event of Default” shall have the meaning assigned to it in Section 13.1. 

 

“Cost of the Work” shall mean the anticipated actual costs of construction, subject to 

the Guaranteed Maximum Price, as defined in Section 7.1, including the exceptions and 

additions permitted therein.   

 

“CPCN” shall have the meaning assigned to it in the Recitals to this Agreement. 

 

“Damages Cap” shall have the meaning set forth in Section 11.10. 

 

“Defects”, individually a “Defect”, shall have the meaning assigned to it in Section 11.5. 

 

“Delay Default Date” shall mean __[Insert Date]______, as such date may be extended 

by any Force Majeure condition, but not later than __[Insert Date]_______. 

 

“Dispute” shall have the meaning assigned to it in Section 12.1. 

 

“Easement Areas” shall have the meaning assigned to it in Section 4.10. 

 

“Effective Date” shall mean the date that this Agreement has been signed by Contractor 

and Owner. 

 

“Engineer” shall have the meaning assigned to it in Section 4.2.2. 

 

“Equipment Instruction Manual” shall mean the manual or manuals provided by 

Contractor to Owner pursuant to Section 3.1.6, including operation requirements, 

guidelines and manuals established by the manufacturers of the major equipment for the 

Facility. 

 

“Excluded GMP Costs” shall have the meaning given the term in Section 7.2. 

 

“Facility” shall mean the   [Renewable energy technology]   facility, as more particularly 

described in the Recitals to this Agreement. 

 

“Facility Start Up” shall mean the activities following completion of construction of the 

Facility, but prior to Acceptance Testing, that are necessary to accomplish the initial start 

up of the equipment within the Facility that generates electricity, steam and chilled water, 

including, without limitation, the flushing of lines, pressure testing of pipes, filling 

equipment with oils and other fluids, and the provision of any equipment vendor services 

relating thereto. 

 

“Final Completion” shall have the meaning assigned to it in Section 10.5. 

 

“Final Completion Date” shall mean the date Final Completion occurs. 

 



“Final Payment” shall have the meaning assigned to it in Section 9.3. 

 

“Financing Party” shall mean any Person, other than Parties, providing debt or equity 

financing (including equity contributions or commitments) refinancing of any guarantees, 

insurance or credit support for or in connection with such a financing or refinancing, in 

connection with the development, construction, Ownership or leasing operation or 

maintenance of the Facility, or any part thereof including any trustee or agent acting on 

any such Person’s behalf. 

 

“Force Majeure” shall mean in respect of any Party an event beyond the reasonable 

control of such Party which prevents or delays such Party from performing its obligations 

under this Agreement (except for the obligation to pay money) or which materially 

increases its costs of performing those obligations. Examples include, to the extent they 

otherwise meet the foregoing definition, the following: war, hostilities, civil disturbances, 

any kind of local or national emergency, riot, fire, flood, hurricane, storm, earthquake, 

concealed or subterranean conditions at the Site that could not be discovered by a 

reasonable inspection of the Site, power failure or power surge, epidemic, explosion, 

sabotage, act of God, acts or failures to act by Governmental Authorities (including 

failure to issue, delays in issuing beyond the period provided by law (or if no such period 

is provided, beyond the customary period), or revocation of Governmental 

Authorizations, except to the extent any such failure, delay or revocation is due to the 

negligence or willful misconduct of Contractor or its Affiliates), failure of the 

Subcontractors or Suppliers to perform or deliver on a timely basis, to the extent such 

failure is due to a force majeure condition affecting the Subcontractor or Supplier, strike, 

slowdown or other labor unrest (other than a localized strike against an individual 

employer), delay of carriers, failure of the usual modes of transportation, embargo, 

change in any applicable Law from that in effect on the date hereof, any condition at the 

Site that requires remediation under any applicable Law related to the environment, or 

expropriation or confiscation of facilities. The effect of Force Majeure upon the 

Guaranteed Maximum Price and upon the Guaranteed Mechanical Completion Date and 

the Delay Default Date shall be limited as more particularly set forth in Sections 7.2 and 

13.5.3. Force Majeure shall not include breach of contract by Subcontractors or 

Suppliers. 

 

“Good Utility Practice” shall mean, at any particular time, (a) any of the practices, 

methods and acts engaged in or approved by a significant portion of the United States 

electric power generating industry (including without limitation cogeneration facilities) 

prior to such time and by constructors, Owner, operators or maintainers of facilities 

similar in size and operational characteristics to the Facility, or (b) any of the practices, 

methods and acts which, in the exercise of reasonable judgment in light of the facts 

known at the time the decision was made, could have been expected to accomplish the 

desired result at the lowest reasonable costs consistent with applicable Law and the 

Authorizations, environmental considerations, good business practices, reliability, safety, 

expedition and the manufacturer’s maintenance requirements, provided that “Good 

Utility Practice” is not intended to be limited to the optimum practices, methods or acts to 

the exclusion of all others, but rather to be a spectrum of the acceptable practices methods 



or acts generally accepted in such industry having due regard for, among other things, the 

manufacturer’s maintenance requirements, the requirements of Governmental Authorities 

and any applicable agreements. 

 

“Governmental Authority” shall mean the national government, and any regulatory 

department, body, political subdivision, commission, agency, instrumentality, ministry, 

court, judicial or administrative body, taxing authority, or other authority thereof 

(including any corporation or other entity owned or controlled by any of the foregoing) 

having jurisdiction over either Party, the Facility or the Site, whether acting under actual 

or assumed authority.  Permits, orders or other approvals given by such bodies are 

“Governmental Authorizations”. 

 

“Guaranteed Mechanical Completion Date” described in Section 11.4 shall mean -

__[Insert Date]_____, as such date may be extended by any Force Majeure condition, 

but not later than ___[Insert Date]________. 

 

“Guaranteed Maximum Price” shall have the meaning assigned to it in Section 7.2. 

 

“Hazardous Substances” shall mean, collectively, any petroleum or petroleum product, 

asbestos in any form that is or could become friable, transformers or other equipment that 

contain dielectric fluid containing levels of polychlorinated biphenyls (PCBs), hazardous 

waste, hazardous material, hazardous substance, toxic substance, contaminant or 

pollutant, as defined or regulated under any federal, state or local law relating to the 

protection of the environment, including the Resource Conservation and Recovery Act, 

as amended, 42 U.S.C. § 6901 et seq., the Comprehensive Environmental Response 

Compensation and Liability Act, as amended, 42 U.S.C. § 9601 et seq., or any similar 

state statute. 

 

“Independent Engineer” shall mean a qualified independent engineering firm mutually 

agreeable to Contractor and the State, to be selected by them not later than thirty (30) 

days prior to the commencement of construction. The Parties shall employ the 

Independent Engineer, whose compensation shall be a part of the Cost of the Work, to 

verify that Mechanical Completion has occurred and to resolve any disputes among the 

Parties as to the items that should appear on the Punch List. 

 

“Law” shall mean (i) any law, legislation, statute, act, rule, ordinance, decree, treaty, 

regulation, order, judgment, or other similar legal requirement, or (ii) any legally binding 

announcement, directive or published practice or interpretation thereof, enacted, issued or 

promulgated by any Governmental Authority. 

 

“Lay Down Areas” shall have the meaning assigned to it in Section 4.10. 

 

“Major Equipment Suppliers” shall have the meaning assigned to it in Section 4.2.3. 

 

“Mechanical Completion” shall have the meaning set forth in Section 10.2. 

 



“Mechanical Completion Date Guarantee” shall have the meaning set forth in Section 

11.4. 

 

“Minimum Required Capacity” shall have the meaning assigned to it in Section 11.3.1. 

 

“O & M Agreement” shall mean that certain Operation and Maintenance Agreement of 

dated   [date of separate O&M agreement, if Contractor is to perform as operator]   

between contractor and Owner. 

  

“Operator” shall mean Contractor and its successor(s) as operator of the Facility under 

the separate O & M Agreement. 

 

“Owner” shall mean   [Legal name of project developer/owner]  . 

 

“Owner’s Event of Default” shall have the meaning assigned to it in Section 13.3. 

 

“Parent Guarantee” shall have the meaning assigned to it in Section 4.21. 

 

“Parties” shall mean Contractor and Owner when referred to collectively and “Party” 

shall mean any one of the Parties referred to singly. 

 

“Payment Due Date” shall have the meaning assigned to it in Section 9.1.2. 

 

“Payment Milestones” shall mean those milestones set in Schedule IV. 

 

“Payment Milestone Schedule” shall mean Schedule IV. 

 

“Payment Period” shall have the meaning assigned to it in Section 9.1.1.1. 

 

“Person” shall mean any individual, firm, company, association, general partnership, 

limited partnership, limited liability company, trust, business trust, corporation, public 

body, or other legal entity. 

 

“PM/CM” shall have the meaning assigned to it in Section 4.2.2. 

 

“PM/CM’s Contract” shall have the meaning assigned to it in Section 4.2.2. 

 

“Prime Subcontractor” shall have the meaning assigned to it in Section 4.2.4. 

 

“Prime Subcontractor Contracts” shall have the meaning assigned to it in Section 

4.2.4. 

 

“Progress Report” shall have the meaning assigned to it in Section 9.1.1.1. 

 

“Project” shall mean the development of the Facility at the Site by the Contractor, and 

shall include the Work. 



 

“Project Documents” shall have the meaning assigned to it in Section 15.2.5.2. 

 

“Project Schedule” shall mean the schedule of activities (including all amendments or 

supplements thereto following the Effective Date of this Agreement) during the Project 

that coordinates all aspects of the Project, including without limitation, permitting, 

engineering, procurement of equipment and materials, construction, Facility Start Up, 

Mechanical Completion, Acceptance Testing, completion of the Punch List and Project 

close out. The Project Schedule will include, without limitation, the Payment Milestone 

Schedule and sub-Project schedules for each of the major participants in the Project. 

 

“Punch List” shall have the meaning assigned to it in Section 10.4. 

 

“Punch List Holdback Amount” shall have the meaning assigned to it in Section 10.4. 

 

“QA/QC Director” shall have the meaning assigned to it in Section 4.2.5. 

 

“QA/QC Contract” shall have the meaning assigned to it in Section 4.2.5. 

 

“Remedial Measures” shall have the meaning assigned to it in Section 11.3.1. 

 

“Safety Director” shall have the meaning assigned to it in Section 4.2.6. 

 

“Safety Contract” shall have the meaning assigned to it in Section 4.2.6. 

 

“Safety Plan” shall have the meaning assigned to it in Section 4.8. 

 

“Security Plan” shall have the meaning assigned to it in Section 4.9. 

 

“Site” shall mean the parcel of land located   [location of Facility site]  , the legal 

description of which is   [location of legal description of real property]   

 

“Soil Disposal Area” shall have the meaning assigned to it in Section 4.10. 

 

“Specifications” shall mean the Design Review Manual prepared by Engineer, which is 

incorporated into this Agreement by this reference, and any supplements or amendments 

thereto that may be agreed to by the Parties after execution of this Agreement. The 

Specifications shall further include any Change Orders and other changes to the Work 

authorized in accordance with Article 8 of this Agreement. 

 

“Subcontractor” shall mean every Person (other than employees of Contractor) 

employed or engaged by Contractor or any Person (other than Owner) directly or 

indirectly in privity with Contractor (including every sub-subcontractor of whatever tier) 

to perform any portion of the Work, whether the furnishing of labor, materials, 

equipment, services or otherwise. 

 



“Subcontractor Protections” shall have the meaning assigned to it in Section 11.8 

 

“Subcontractor Recoveries” shall have the meaning assigned to it in Section 11.10. 

 

“Suppliers” shall mean a manufacturer, fabricator, supplier, distributor, materialman or 

vendor having a direct contract with Contractor or with any Subcontractor to furnish 

materials or equipment to be incorporated in the Work by Contractor or any 

Subcontractor. 

 

“Term” shall mean the duration of this Agreement, from the Effective Date until Final 

Completion. 

 

“Testing Engineer” shall have the meaning set forth in Section 11.1. 

 

“Traffic Control Plan” shall have the meaning set forth in Section 4.7. 

 

“Uninsured Force Majeure” shall mean any event of Force Majeure, or portion thereof, 

not covered by the insurance required to be carried in connection with the Project. 

 

“Utility Regulator” shall mean any Governmental Authority that has specific 

jurisdiction over the production, sale, or pricing of the provision of electric energy or 

related services. 

 

“Warranty Period” shall mean, with respect to any component, the applicable length of 

any warranties provided by the related Subcontractor. 

 

“Work” shall mean all design, engineering, procurement, construction, erection, 

installation, training, start-up and testing activities and services necessary to achieve a 

complete and operable Facility in accordance with the terms of this Agreement, to 

achieve Mechanical Completion, Commercial Operation, and Final Acceptance, and shall 

include all activities and services described in Schedule VII and in Section 3.1. 



 

Schedule II 

Insurance 

 

 

Insurance During Construction 

The Parties shall maintain insurance during construction as follows:   

 

Owner shall use their best efforts to procure and establish an Owner Controlled Insurance 

Program (“OCIP) to insure against the Project construction risks normally covered by the 

following types of insurance policies: (a) Subcontractor’s workers compensation 

insurance; (b) Subcontractor’s comprehensive third party legal liability insurance; and (c) 

Contractor’s comprehensive third party legal liability. The OCIP shall include completed 

operations coverage. If such insurance can be obtained at reasonable cost, Owner shall 

procure such insurance at its expense; provided, however, that such OCIP expenses shall 

be deemed to be included in the Guaranteed Maximum Price unless the expense of such 

OCIP, including without limitation premium cost and administration expense, exceeds 

the amounts budgeted for the corresponding insurance coverages in the estimated Project 

budget. 

 

In the event an OCIP is not available to Owner or in the event Owner determines that an 

OCIP is prohibitively expensive for the Project, then Contractor shall purchase and 

maintain and/or cause its Subcontractors (except for subcontracts involving less than 

$100,000) to purchase the following types and amounts of insurance: 

 

 Comprehensive third-party legal liability insurance and other such insurance as is 

appropriate for performance of this Agreement. Such insurance shall include, but not be 

limited to, protection from the following occurrences:  

 Claims arising from Worker’s Compensation statutes or similar employee benefit acts, 

or third-party legal liability claims arising from bodily injury, sickness and disease, or 

death of employees.  The minimum limits of such coverage shall be as required by Law.  

 Third-party legal liability claims against Contractor arising from its operations and the 

operations of Subcontractors with such protection extended to provide comprehensive 

coverage, including personal injury, completed operations, explosion and collapse 

hazard, and underground hazard. The minimum combined limit for personal injury and 

property damage liability shall be   [Coverage amount]   per occurrence and   [Coverage 

amount]   in the aggregate. 

 Third-party legal liability claims arising from bodily injury and/or damage to property 

of others from the ownership, maintenance or use of any motor vehicle, both on-site and 

off site. The minimum combined limit for personal injury and property damage liability 

shall be   [Coverage amount]   per occurrence. 

 

Owner shall purchase and maintain property insurance (Builder’s Risk) covering the 

Project, including improvements to real property, as well as goods and materials on the 



Premises which are to be incorporated into the Project. Such property insurance shall be 

for the full insurable  

 

value of the property covered and shall be written on an “All Risk” basis covering 

physical loss and damage including theft, vandalism and malicious mischief, collapse, 

water damage, and such other perils as may be applicable to a Project. Such insurance 

shall include the interest of Owner, Contractor, and all Subcontractors as their interests 

may appear. 

 

Contractor shall purchase and maintain excess liability /umbrella liability insurance on an 

occurrence basis covering claims in excess of, and following the terms of, the insurance 

set forth in this Schedule with a   [Coverage amount]   minimum limit per occurrence and 

  [Coverage amount]   annual aggregate limit. All insurance required by this Agreement 

shall be purchased and maintained with a company or companies lawfully authorized to 

do business in   [Jurisdiction]  .  Such insurance shall be for limits of liability as specified 

for the Project or legally required, whichever is greater.  

 

All required insurance policies shall be endorsed to provide 30 days prior written notice 

by certified mail, of any material change, cancellation, or non-renewal to Owner.  Proof 

of the required insurance and endorsements shall be made by submission to Owner, prior 

to commencement of a Project, of certificates of insurance and endorsements satisfactory 

to Owner.  All required insurance shall be maintained until Owner has accepted the 

Project and Final Payment has been made. 



 

Schedule III 

Acceptance Testing 

 

This schedule necessarily varies from project to project.  It must be specific to the 

particular equipment selected for the RET project, the characteristics of the renewable 

energy technology being utilised, the capabilities and limitations of the project’s design 

and equipment, the scope of the work to be done as part of this contract, and the nature of 

the intended use. 

 

The illustrative description of work shown below relates to the design and construction of 

a cogeneration facility are offered to provide an example of the scope and detail of a 

workable scope of work description. 

===== 

 

Contractor shall provide Owner at least fourteen (14) days advance notice of the date 

upon which Contractor intends to start up and have the qualified independent testing 

company perform the Acceptance Tests upon the Facility.  In connection with such 

Testing, Contractor shall further notify any Governmental Authority to whom such notice 

is required.  Acceptance Tests shall be conducted in accordance with the applicable 

Acceptance Test protocols, as set forth below: 

 

 

1. Acceptance Tests for Chilled Water Production Equipment: 

 Factory Tests and Associated Performance Curves (ARI Standard 550/590-98)  

 Certified Field tests of one chiller. If the chiller satisfies such tests, such testing 

will be deemed complete. If such chiller fails to satisfy these tests, then the Parties will 

proceed to test all chillers. 

 Cooling tower capacity testing in accordance with Cooling Tower Institute (CTI) test 

protocols. 

 System Acceptance Testing: (a) Capacity – Demonstrate 20, 000 tons, @ 40 degrees 

Fahrenheit having a temperature differential of 10 degrees from chilled water return at 

50º F, with a 85º F condensing water temperature and maintaining a 32 PSIG pressure 

increase between campus chilled water return pipe and campus chilled water supply; (b) 

System Efficiency Test .85kW/ton; and (c) Duration of system tests in accordance with 

ARI standards. 

 Secondary Chilled Water Pumps – As per factory tests. 

 

2. Acceptance Tests for Steam Generation Equipment 

 Factory Tests, associated performance curves and associated data 

 Field Test of equipment coordinated with acceptance testing of electric system. 

 System Acceptance Testing: (a) Capacity – demonstrate 400,000 lbs/hour @ 175 PSIG 

with 1 degree Fahrenheit superheat; (b) Steam Quality – USDA Food Grade Water 

Treatment Chemicals; (d) Duration of system tests – over a period of one hour. 

 

 



3. Acceptance Tests for Electric Generation Equipment 

 Acceptance tests for Electric Generation Equipment shall be as provided in 

Schedule 3.2 of the Facility Lease..12 

 Contractor will develop, using a qualified outside testing firm, appropriate additions 

to the above-referenced testing protocols to allow for testing during conditions that may 

exist at different times of the year, including less than ideal test conditions. MGE Power 

and the State shall take all necessary actions, including without limitation, taking 

delivery of all steam and chilled water output, and the State shall coordinate with the 

University to ensure that necessary actions are taken, so that the Acceptance Tests can be 

completed on the dates so scheduled. 



  

Schedule IV 

Payment Milestone Schedule 

 



 

Schedule V 

Lay Down Areas 

 

 

See Attached Map 

 



 

Schedule VI 

GMP Template 

 

 



 

Schedule VII 

The Work 

 

This schedule necessarily varies from project to project.  It must be specific to the 

particular equipment selected for the RET project, the characteristics of the renewable 

energy technology being utilised, the capabilities and limitations of the project’s design 

and equipment, the scope of the work to be done as part of this contract, the nature of the 

intended use, and relevant regulatory authorizations or constraints.   

 

The illustrative description of work shown below relates to the design and construction of 

a cogeneration facility are offered to provide an example of the scope and detail of a 

workable scope of work description. 

===== 

The Work shall include all design, engineering, procurement, permitting (to the extent 

provided in the EPC Contract), construction, erection, installation, training, start-up and 

testing activities and services necessary to achieve a complete and operable Facility with 

the following equipment and systems:  

 

 Two (2) GE Packaged Power, Inc. LM6000 Gas Turbine Generator Sets with: 

o GE generator 

o Dual fuel system 

o Water injection system for NOx control 

o Inlet air anti-ice system (heater coil) 

o Inlet chiller coil 

_ One (1) General Electric Company Steam Turbine Generator Set with: 

o GE Design Generator 

o Mark VI Turbine Control System 

o Lube and Control Oil System 

o Gland Sealing System 

 Two (2) Deltak HRSGs, including HRSG modules, inlet and firing duct work, complete 

ammonia unloading, storage and injection system, SCR and CO catalyst, exhaust stacks 

with silencers, steam drums, pressure parts, walkways, ladders and stairs and boiler 

trim.  

 

Steam turbine condensing system consisting of a condenser, circulating water system, 

and cooling towers  

 

 Two (2) York 1700 ton YK Inlet Air chiller unit (CTG IAC) and CTG IAC Chiller 

Tower  

 

 Chilled water system consisting of 

o Four (4) York 5000 ton Titan OM chiller units (Campus chillers)  

o Marley Cooling Technologies, Inc. Cooling Towers (Campus Chilled Water Tower) 

o Primary and secondary chilled water pipes and pumping 

 



 Campus steam and steam condensate equipment, piping and metering for 400,000 

pounds per hour of continuous steam, connections to campus steam and condensate 

piping systems, poured in-place concrete box conduit systems.  

 

 Lake water piping, lake water pumping equipment, sanitary sewers and pumping, 

storm sewers. 

 

 Continuous Emission Monitoring system 

 

 Process water systems consisting of an Environmental Dynamics Corp water treatment 

and condensate polisher system, water storage tank, demineralization units, and a 

demineralized water storage tanks _ Chemical treatment systems consisting of HRSG 

feedwater and circulating water treatment systems 

 

 Wastewater collection and treatment system 

 Fuel supply systems including natural gas conditioning system and a 500,000 gallon 

ultra low sulphur storage system _ Fire protection systems  

 

 Plant buildings including lighting and HVAC 

 

 Site Improvements, roads, sidewalks, site lighting, building relocations, fencing 

 

 Plant electrical systems including step-up transformers and high voltage interties, 

emergency backup diesel generators, and blackstart capabilities.  

 

 One (1) Konecranes, Inc. top running double girder bridge crane _ Signal, data, 

metering and communications wiring and equipment _ Plant control system _ Removal 

and relocation of campus buildings to the extent provided in Section 7.2.4.2 

 

 City Water Supply.20 



 

Schedule VIII 

Approved Subcontractors and Suppliers 

Subcontractors 

 

Sample 
CATEGORY NAME POSITION/FUNCTION 

Subcontractors   

 ABC Group, Inc. Project Engineer 

 CDE International Energy Construction Manager 

   

   

Major Equipment Suppliers   

 East Wind Manufacturing Wind Turbine Generators 

 Carib Electric Transformers 

   

 



  

Schedule IX 

Subcontractor Warranties 

 

This schedule is a technical document that necessarily varies from project to project.  It 

is based on the particular renewable energy technology being utilised and the specific 

manufactured equipment being installed.  Expected equipment and workmanship 

warranties and applicable performance standards should be discussed by Contractor 

and Owner.  

 

The following example of a warranties table relates to a cogeneration project.  The 

format is equally useful for RET projects.  

===== 



 



 

Schedule X 

Form of Parent Guarantee 

 
In the form of guaranty below, the Contractor’s parent firm provides assurance of Contractor’s performance 

and payment under the EPC contract. 

 

This form is easily modified for use as a payment guaranty if such a guaranty is required as a condition 

of financing by the project finance lender.  

===== 

 

CORPORATE GUARANTEE AGREEMENT 

 

THIS AGREEMENT is made as of ________________, ______, by Owner’s Parent, a 

  [Description of legal entity]   (“Guarantor”).  

 

R E C I T A L S : 

 

A.    [Legal name and description of Contractor]   (“Obligor”) and   [Legal name and 

description of Owner]   are entering into an Engineering, Procurement and Construction 

Agreement dated   [the date hereof]   (the “Design and Construction Agreement”) for the 

development and construction of a   [RET description]   facility that will produce electric 

capacity and energy, to be located   [Location of facility]   in   [City, Country]   

{“Project”).  

 

B.  Owner has required that the Guarantor guarantee the Obligations (defined below) as a 

condition to the Owner’s willingness to enter into the Design and Construction 

Agreement.  The Obligor is a wholly-owned subsidiary of the Guarantor. The 

development and construction of the Project and the transactions contemplated by the 

Design and Construction Agreement will provide direct benefits to the Obligor and will 

therefore indirectly benefit the Guarantor.  

 

C.  The term “Obligations” means all of the obligations of the Obligor to Owner under 

the Design and Construction Agreement of whatever nature, however arising, whether 

due or not due, absolute or contingent, liquidated or unliquidated, determined or 

undetermined, secured or unsecured, and whether the Obligor is liable individually or 

jointly with others, but subject to the limitations set forth in the Design and Construction 

Agreement.  

 

C O V E N A N T S : 

 

IN CONSIDERATION OF these premises and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, it is agreed 

that:  

 

1. The Guarantor hereby (a) unconditionally guarantees the full and prompt payment and 

performance of the Obligations when due, whether by acceleration or otherwise, or (if 



earlier) at the time any Obligor becomes the subject of bankruptcy or other insolvency 

proceedings; (b) agrees to pay all costs, expenses and reasonable attorneys’ fees incurred 

by Owner in enforcing  

this Agreement and the Obligations and realizing on any collateral for either; provided 

however, that Guarantor shall not be required to pay such amounts incurred by Owner in 

any attempted enforcement by Owner of this Agreement in which Guarantor ultimately 

prevails; and (c) agrees to pay to Owner the amount of any payments made to Owner or. 

another in connection with any of the Obligations which are recovered from Owner by a 

trustee, receiver, creditor or other party pursuant to applicable law.  

 

2. This is a guarantee of payment and performance of the Obligations, and not of 

collection.  Owner shall not be obligated to: (a) take any steps whatsoever to collect from, 

or to file any claim of any kind against, any Obligor, any other guarantor, or any other 

person or entity liable for payment or performance of any of the Obligations; or (b) take 

any steps whatsoever to protect, accept, obtain, enforce, take possession of, perfect its 

interest in, foreclose or realize on collateral or security, if any, for the payment or 

performance of any of the Obligations or any guarantee of any of the Obligations; or (c) 

in any other respect exercise any diligence whatever in collecting or attempting to collect 

any of the Obligations by any means.  

 

3. The Guarantor’s liability for payment and performance of the Obligations shall be 

absolute and unconditional; the Guarantor unconditionally and irrevocably waives each 

and every defense which, under principles of guarantee or suretyship law, would 

otherwise operate to impair or diminish such liability; and nothing whatever except actual 

full payment and performance of the Obligations (and all other debts, obligations and 

liabilities of the Guarantor under this Agreement) shall operate to discharge the 

Guarantor’s liability hereunder. Without limiting the generality of the foregoing, Owner 

shall have the exclusive right, which may be exercised from time to time without 

diminishing or impairing the liability of the Guarantor in any respect, and without notice 

of any kind to the Guarantor, to: (a) accept any collateral, security or guarantee for any 

Obligations or any other credit; (b) determine how, when and what application of 

payments, credits and collections, if any, shall be made on the Obligations and any other 

credit and accept partial payments; (c) determine what, if anything, shall at any time be 

done with respect to any collateral or security; subordinate, sell, transfer, surrender, 

release or otherwise dispose of all or any of such collateral or security; and purchase or 

otherwise acquire any such collateral or security at foreclosure or otherwise; and (d) with 

or without consideration grant, permit or enter into any waiver, amendment, extension, 

modification, refinancing, indulgence, compromise, settlement, subordination, discharge 

or release of: (i) any of the Obligations, the Design and Construction Agreement, or any 

other agreement relating to any of the Obligations, (ii) any obligations of any guarantor 

or other person or entity liable for payment or performance of any of the Obligations, and 

any agreement relating to such obligations and (iii) any collateral or security or 

agreement relating to collateral or security for any of the foregoing.  Notwithstanding 

anything in this Agreement to the contrary, Guarantor shall have the right to assert as 

defenses and shall have the benefit of all rights of set-off, claims, counter-claims, 

reduction or diminution as to any obligation of Owner to Obligors and any defenses to 



enforcement of this Agreement (except Bankruptcy and other insolvency-related 

defenses) that Obligors would be entitled to assert in defense to payment or performance 

of any of the Obligations.  

 

4. The Guarantor hereby unconditionally waives (a) presentment, notice of dishonor, 

protest, demand for payment and all notices of any kind, including without limitation: 

notice of acceptance hereof; notice of the creation of any of the Obligations; notice of 

nonpayment, nonperformance or other default on any of the Obligations; and notice of 

any action taken to collect upon or enforce any of the Obligations; (b) any subrogation to 

the rights of Owner against any Obligor and any other claim against any Obligor which 

arises as a result of payments made by the Guarantor pursuant to this Agreement, until 

the Obligations have been paid or. performed in full and such payments are not subject to 

any right of recovery; and (c) any claim for contribution against any co-guarantor, until 

the Obligations have been paid or performed in full and such payments are not subject to 

any right of recovery.  

 

5. The Guarantor represents and warrants that:  

a. The execution, delivery and performance of this Agreement by the Guarantor 

are within the corporate powers of the Guarantor, have been duly authorized by all 

necessary corporate action and do not and will not (i) require any consent or approval of 

the stockholders (or other governing body) of the Guarantor which has not been obtained, 

(ii) violate any provision of the articles of incorporation or by-laws (or other governing 

rules of the enterprise) of the Guarantor or of any law, rule, regulation, order, writ, 

judgment, injunction, decree, determination or award presently in effect having 

applicability to the Guarantor or any subsidiary of the Guarantor; (iii) require the consent 

or approval of, or filing or registration with, any governmental body, agency or authority, 

or (iv) result in a breach of or constitute a default under, or result in the imposition of any 

lien, charge or encumbrance upon any property of the Guarantor or any subsidiary of the 

Guarantor pursuant to, any indenture or other agreement or instrument under which the 

Guarantor or any subsidiary of the Guarantor is a party or by which it or any of its 

properties may be bound or affected.  

b. This Agreement constitutes the legal, valid and binding obligation of the 

Guarantor enforceable in accordance with its terms, except as such enforceability may be 

limited by bankruptcy or similar laws affecting the enforceability of creditors’ rights 

generally.  

 

6. This Agreement shall inure to the benefit of Owner and its successors and assigns, 

including every holder or owner of any of the Obligations, and shall be binding upon the 

Guarantor and the Guarantor’s successors and assigns.  This is a continuing guarantee 

and shall continue in effect until all Obligations and all obligations of the Guarantor 

hereunder shall be paid or performed in full and such payments are not subject to any 

right of recovery.  

 

7. This Agreement constitutes the entire agreement between Owner and the Guarantor 

with respect to the subject matter hereof, superseding all previous communications and 

negotiations, and no representation, understanding, promise or condition concerning the 



subject matter hereof shall be binding upon Owner unless expressed herein.  This 

Agreement shall be governed by the laws of the   [Country]   without regard to conflicts 

of law principles.  

 

8. The Guarantor hereby consents to the exclusive jurisdiction of a competent court in 

  [Country]  , and waives any objection based on lack of personal jurisdiction, improper 

venue or forum non conveniens, with regard to any actions, claims, disputes or 

proceedings relating to this Agreement, or any document delivered hereunder or in 

connection herewith, or any transaction arising from or connected to any of the 

foregoing.  Nothing herein shall affect the State’s right to serve process in any manner 

permitted by law, or limit Owner’s right to bring proceedings against the Guarantor or its 

property or assets in the competent courts of any other jurisdiction or jurisdictions.. 

 

9. The Guarantor hereby waives any and all right to trial by jury in any action or 

proceeding relating to this Agreement, or any document delivered hereunder or in 

connection herewith, or any transaction arising from or connected to any of the 

foregoing. The Guarantor represents that this waiver is knowingly, willingly and 

voluntarily given. 

 

 

  [Name of Guarantor]   

 

BY: _________________________________ 

TITLE: 

 

ATTEST: _____________________________ 

TITLE:.- 



 

Schedule XI 

Governmental Authorizations to be Obtained 

 

 

This schedule necessarily varies from project to project.  It must take account not only of 

the characteristics of the renewable energy technology being utilised, and also the 

capabilities and limitations of the project’s design and equipment, but also the nature of 

the intended use and relevant regulatory authorizations or constraints.  The items shown 

below are illustrative to provide an example of the scope and detail of part of such a 

listing 

===== 

 

Facility 

Required Permits and Approvals 

 

 

Abbreviations and Acronyms 

      [LIST]   



 

 


