Public Utilities Commission of Sri Lanka

L. D.- 0. 4472002

AN ACT TO PROVIDE FOR THE ESTABLISHMENT OF THE PuBLIC
UTiLities COMMISSION OF SRI LANKA TO REGULATE CERTAIN
UTILITIES INDUSTRIES PURSUANT TO A COHERENT NATIONAL.POLICY
AND FOR MATTERS CONNECTED THEREWITH OR INCIDENTAL THERETO

Be it cnacted by the Parliament of the Democratic Socialist
Republic of Sri Lanka as follows :—

PART 1
PRELIMINARY

1. (1) This Act may be cited as the Public Utilitics
Commission of Sri Lanka Act, No.  0f 2002 and shali come
into operation on such date as the Minister may appoint by
Order published in the Gazette. Different dates may be
appointed in respect of different provisions of this Act.

(2) This Act shall apply to the public utilitics industrics
set out in the Schedule to this Act, the regulation of which is
vested in or assigned to the Public Utilitics Commission of
Sri Lanka.

(3) Parliament may by resolution amend the Schedule to
the Act by adding thereto any utilitics industry or removing
therefrom any pubic utilities industry, where such addition or
removal is considered nccessary or expedient in the public
interest, -

PART 11
Pustic Utiimizs COMMISSION 0F Sri LANKA

2. (1) There shall be established a Commission. which
shall he called the Public Utilitics Commisston of Sri Lanka
(hereinalter referred to as the “Commission™).
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(2) Thec Commission shall, by the name assigned to it by
subsection (1), be a body corporate with perpetual succession
and a common scal, and may suc and be sucd in such namc.

3. (1) Subject to the provisions of section 5, the
Commission shall consist of five members appointed by the
Minister with the concurrence of the Constitutional Council,
of whom—

(a) at least onc member shall be a person who is
qualificd, and has cxpericnce, in the field of
cnginecring ;

(b) at lcast onc other member.shall be a person who is
qualificd, and has expericnce i, the field of law ;
and

{(c) at lcast onc other member shall be a person who is
qualificd, and has expericnee in the ficld of busincss
management.

(2) The first members of the Commission shall be
appointed within four months of the coming into opcration
of this Part and any subscquent vacancy in the Commission
shall be filled within three months of the occurrence of the
vacancy.

4. (1) The Constitutional Council shall, beforc giving its
concurrence to the appointment of any person as a member
of the Commission under this Act, satisfy itself that such
person is qualificd for appointment under subscction (1) of
scction § and is not disqualificd for appointment under
subscction (2) of scction S.

(2) Decisions of the Constitutional Council to give its
concurrence for appointment of persons as members of the
Commission shall be by majority vote.

(3)  The Constitutional Council may requirc any person
being considered for appointment as 2 member under section
3 1o furnish it with such information as it may requirc for the
purposc of discharging its functions under subscction (1).
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“(4) The Minister shall, within onc month from the date
of occurrence of a vacancy in the Commisston, transmit to
the Constitutional Council for its concurrcnce, names of
persons in the order of preference, to be appointed as
Commissioncr. The Constitutional Council, where it concurs
as regards the persons to be appointed as members of the
Commission, shall express its concurrence (0 the Minister at
least onc month prior to the date before which the Minister is
required to make such appointments.

5. (1) The members of the Commission shall be persons
with ability and intcgrity and have shown capacity in
addressing problems relating to, engincering, law, cconomics,
business management, accountancy or administration—

(2) A Person shall be disqualificd from being appaointed.
or continuing as a member of the Commission il-

(«)  he or she is not a citizen of Sri Lanka ; or

(b) he or she has been convicted of a criminal
ollence ; or

(¢) hc or she is, or has been an undischarged bankrupt
or has made any arrangement with his or her
creditors ; or

(d) he or she is. or has been within three years prior to
his or her nomination for appointment, a member of
Parliament ; or

(€} hcorsheis amember of a Provincial Council or any
local authority ; or

(N he or she holds any post in any political party
rccognized for the purposes of parliamcntary
clections ; or

(g)  heorshe oraconnccted person, has any financial or
other interest amounting to a conflict of interest,
dircetly or indircctly, in any company or undertaking
which carrics on any public utilitics industry.
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6. (1) A mcmber of the Commission may resign from
office by letter in that behalf addressed (o the Minister, and
such resignation shall take effcct from the date on which the
resignation is accepted in writing by the Minister.

(2) The Minister may recmove a member of the
Commission from office aftcr an address of Parliament
supported by a majority of the total number of members of
Parliament (including thosc not present) has been presented
to the Minister for such removal, after compliance with the
procedure set out in section 7.

(3) The term of office of a member of the Commission
shall be five ycars from the date of appointment :

Provided howcver, that the first members of the
Commission, other than the member who is appointed as the
Chairman, shall hold office for periods of four, three, two
ycars and onc ycar respectively, as the Minister shall
determinc.

(4) Where a member of the Commission vacates office
by dcath, resignation or other cause, the Minister shall, with
the concurrence of the Constitutional Council, appoint, having
regard o the provisions of scctions 5 and 7, another suitable
person in his or her place, and the person so appointed shall
hold office for the remainder of the terms of office of the
member whom he or she succeeds.

(5) Amember of the Commission whosc term of office is
duc to end otherwisc than by removal shall be cligible for
rcappointment for not more than onc further term of office
(whether concecutive or otherwisc).

(6) Mcmbers of the Commission shall be paid such
remuneration as may be determined by a resolution of
Parliament and such remuncration shall be charged to the Fund
of thc Commission. Members of the Commission shall
exercisc, perform and discharge the powers, duties and
functions of the commission on a part-time basis, in
accordance with the terms and conditions of their respective
letters of appointment,
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(7) A person shall not, for a period of three ycars after he
or she ceases to be a member of the Commission, acquirc,
hold or maintain, dircctly or indircctly, any office,
cmployment, consultancy arrangement or busincss in Sri
Lanka where he or she may be liable to usc or disclose
information acquircd by him or her in the cxcrcise,
performancc and dischargc of the powers, dutics and functions
of the Commission, and if he or she acquires any such interests
involuntarily or by way of succession or testamentary
disposition, he or she shall divest himself or herself of such
interest, within two months of the acquisition of such interest.

7. The Minister shall not remove a member of the
Commission from officc unlcss—

(a) the Minister has sent a notice to the member that it
is proposcd to remove such member from officc on
any onc or more of the following grounds, namely.
that he or she—

(i) is an undischarged bankrupt or has madc any
arrangement with his or her creditors; or

(1) is found or declared to be of unsound mind
undcr any law in force in Sri Lanka; or

(iii) has ccased to be qualificd 1o continuc as a
member, or is disqualificd from continuing as
amecmber ; or

(iv) has rcfused or failed to discharge his or her
{unctions for a period of three months or more:
or

(v) is guilty of misbchavior,

accompanicd by full particulars relating to the
proposcd grounds for removal, and has afforded the
member an opportunity ol making representations
against the proposced removal ;

Procedure for
removal of
member from
office.
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(h) the Minister, having considcred any representations
made by thc member, has rcported to Parliament,
that the proposed removal of the member, on the
grounds specified in the notice sent to the member
is justificd and has forwarded, together with the
report, the representations made by the member, to
Parliament;

(¢) Parliament, having considered the report of the
Minister and the represcntations made by the
member, has passed an address, supported by a
majority of the total number of members of
Parliament (including those not present), for such
removal,

8. (1) The Minister shall appoint onc of the members of’
the Commission to be the Chairman of the Commission
(hercinafter referred o as “Chairman).

(2) The Chairman may resign from the office of Chairman
by letter in that behalfl addressed to the Minister and the
resignation shall take effect form the date on which it is
accepted. in writing, by the Minister.

(3) The Chairman shall ccase to be Chairman il he or she
is removed from the office of member of the Commission
under scction 6.

(4) The term of office of the Chairman shall be five ycars.

(5) The Chairman shall not, on vacation of the office of
Chairman, be cligible lor rcappointment as Chairman.

(6) Without prejudice to the provisions of section 7, the
Chairman shall, within onc month of his or her appointment,
nominatc a member in writing, to be the Deputy Chairman to
discharge the functions of the Chairman during his absence
from office duc to illness or any other causc.
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9. (1) The Chairman shall summon all mecetings of the
Commission. Any member of the Commission may, by written
notice, request the Chairman to call a meeting of the
Commission and the Chairman shall not, otherwisc than for
good rcason, refuse to do so.

(2) The Commission may decide any matter, which is
determined by the Chairman to be urgent with the agreement
of the majority of the members.

(3) The Chairman shall preside at all mectings of the
Commission and in the absence of the Chairman at any
meeting, the Deputy Chairman shall preside at such mecting.

(4) The quorum for ameceting of the Commission shall be
three members including the Chairman. In the absence of the
Chairman, the quorum shall be threc members including the
Dcputy Chairman.

(5) All matters for decision by the Commission shall be
decided by a majority of the votes of the members of the
Commission. The decision supported by the votes of a
majority of the members of the Commission on any mattcr,
shall be deemed to be the decision of the Commission on that
maticr.

(6) All decisions of the Commission, supported by
rcasons, shall be in writing and the scal of the Commission
affixed thereto in accordance with paragraph  (¢) of
section 10.

(7)  Incasc there is an cquality of voles on any matter to
be decided by the Commission, the Chairman shall have a
casting vote.

(8) Subject to the preceding provisions of this scction,
the Commission may regutate the procedure in regard to the
meetings of the Commission and the transaction of business
at such mectings.

Meetings of the
Commission.
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(9) No act, decision or procceding of the Commission
shall be decimed to be invalid by rcason only of the existence
of any vacancy in its membership or defect in the appointment
of any member thercof.

10. The scal of the Commission—

(a) shall be determined by the Commission and may be
altered in such manncr as may be determined by the
Commission;

(b) shall be in the custody of such person as the
Commission may determinc from time to time;

(¢) shall not be affixed to any instrument or document
cxcept with the sanction of the Commission and in
the presence of two members of the Commission
who shall sign the instrument or document in token
of their presence.

PART IlI

APPOINTMENT OF DIRECTOR-GENERAL, DEPUTY DIRECTORS-
GENERAL AND OTHERS STAFF

11. (1) The Commission shall within threc months of
the appointment of its first members, and thereafier whenever
a vacancy ariscs, appoint a person to be the Director-General
of the Commission (hercinafter referred to as the “Dircctor-
General™) who shall be the Chief Exccutive officer of the
Commission. The Commission shall determince the conditions
of employment including remuncration of the Director-
General.

(2) The Commission may appoint onc or morc Deputy
Directors-General as it considers necessary with responsibility
for a specific industry.
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(3) The provisions of subsections (1) and (2) of scction S
and subscction (7) of section 6 shall, mudtaris mutandis, apply
in rclation to the appointments of the Dircctor-General and
the Deputy Dircctors-General.

(4) The Dircctor-General shall, subject to the gencral
dircction and sontrol of the Commission, be charged with the
conduct of the day to day activitics of the Commission
requircd for the cxercise of its powers, performance of its
duties and functions and thc administration and control of*
the staff of the Commission.

(5) The Commission may delegate to the Dircctor-General
only its dccision making powers in rclation to the
administration and control of its staff other than thosc
concerning the Director-General.

{6) The Dircctor-General shall attend mectings of
Commission. Howcever, he shall not attend the mecting during
such time any matter relating (o him or her or to the
appointment of a successor to him or her is discussed. He
shall not be entitled to vote at mectings.

(7) The Dircctor-General may, with the approval of the
Commission. delcgate to a Depuly Director-General or any
staff of the Commission. any power. [unction or duty which
has been validly delegated to him or her, except the power of
Delegation conferred on him or her by this section, and such
Deputy or staff shall exercise such powers and perform such
functions and discharge such dutics in accordance with a
gencral or specific dircction ol the Dircctor-General.

(8) The Commission may remove [rom office the Director-
General or any Deputy Director-General appointed under
subscction (1) or (2). as the case may be.
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1) The Commission

shall appoint a Sccretary to undertake a corporate
sccretarial role inter alia;

may appoint such other staff as it considers necessary
for the exercise of its powers and performance of its
functions and duties;

may dismiss and cxcrcisc disciplinary control over
such stalf:

shall fix the rates at which such staff shall be
recmunciated;

shall determine the terms and conditions of service
of such staff; and

may cstablish and rcgulatc provident [unds or
schemes for the benefit of such staff and make
contributions to any such funds or schemes {rom
the Fund of the Commission

(2) Staff shall includc the Dircctor-General and Deputy
Dircctors-General for the purposc of this scction.

(3) The Commission may make rules in respect of all or
any of the matters referred to in subscction (1).

13. (1) Every member of the Commission, the Sceretary
the Director-General, Deputy Director-General (if any), and
other Staff of the Commission shall, before taking up office,
sign a declaration ol scereey in such form, in such manner
and before such authority as may be prescribed by the Minister.
All agents, consultants and advisors of the Commission shall
he required by the Commission Lo adhere to such scerecy
requircments.
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(2) Any person who contravencs the provisions of
subscction (1), shall be guilty of an offence and on conviction
aficr sumary trial before a Magistrate be liable toa fine not
exceeding onc hundred thousand rupecs or to imprisonment
of cither description for a period not cxceeding six months
or 1o both such finc and imprisonment.

PART IV
OBJECTIVES, POWERS AND FUNCTIONS

14. (1) The Commission shall cxercisc, perform and
discharge its powers functions and dutics under this Act and
any other industry Act reasonably with fairness, impartiality
and independence and in a manner that is timely, transparent,
objective and consistent with this Act and such other Act.

(2)  Without prejudice to the provisions of subscction (1).
thc Commission shall exercise, perform and discharge the
powers, functions and dutics conferred on or assigned to il
by or under this Act and any other industry Act, in a manncr
which it considers is best calculated—

(a) to protect the interests of all consumers:
() o promote competition;

(¢) to promote clficiency in both the operations of, and
capital investment in, public utilitics industrics;

(d) 1o promote an cfficient allocation of resources in
public utilitics industrics;

(¢) to promolc safcly and service quality in public
utilitics industrics:

() 1o henchmark, where feasible, the utilities services
as against international standards: and

(¢) to ensurc that price controlled entitics acting
cfficiently, do not find it unduly difficultin financing
their public utilitics industrics.

Objectives of the
Commission.
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Powers of the 15. (1) The Commission shall have the following powcers
Couuminsion to as reasonably required (o carry out its functions :—

rcqmrc

information.

(a) o request any person, including a regulated entity,
to furnish to the-Commission peripdically, or as and
when required by the Commission, any information,
books, accounts or other documents which are
required by the Commission and are in the custody
or under the control of that person.

(b) to summon to attend at a public hearing held under
scction 18 any person who, in the opinion of the
Commission, may be able to give cvidence in rclation
to any maitter before the Commission.

(2) Any person lo whom a request for information has been
made under this scction shall duly furnish the Commission
with the information, books, accounts or other documents.

(3) Any person who without rcasonable excuse fails to
furnish any information, books accounts or other documents
required of him or her by the Commission under subscction
(2), shall be guilty of an offence and upon conviction after
summary trial beforc a Magistrate be liable to a finc not
cxceeding onc million rupees and where the offence is a
continuing offence, to an additional finc of fifty thousand
rupcees for cach day during which such offence continucs :

Provided however, that a person relerred to tn this scetion
shall not be compelied to produce a document which he or
she could not be compelied to produce in civil proceedings
before a court or to furnish information which he or she could
not be compelled to give in cvidence in any such proccedings.

(4) Subject to the provisions of subscction (5), any
information with respecet (o any particular business which—

(a) has been obtained under or by virtuc of any of the
provisions of this Part;



(h)

(c)
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relates to the affairs of any individual or to any
particular busincss; and

is stated in writing. at the time of provisions, to be
confidential or commercially sensitive,

shall not, during the lifctime of that individual or for so
long as that busincss continucs to be carricd on, be
discloscd by the Commiiission without the written conscnt
of the individual or busincss.

(5) Subscction (4) shall not apply to any disclosurc of
information—

(a)

(h)

(c

which is required by a Court of law; or

if the Commission is of the opinion that the
disclosure is required for the public benefit: or

which is made for the purpose of cnabling a licensce
to comply with a condition of'its license under or by
virtuc of which it is required to disclosc the
information to another person.

For the purposc of this Act any information contained in
an clectronic record, printed on a paper, stored, recorded or
copicd in optical or magnctic media and produced by whatever
mcans. shall be deemed to be also a document.

16. Without prejudice to the powers cxpressly conlerred
on the Commission by this Act, the Commission shall have
the power—

(a)

10 engage. subject to section 13, from time to time
the services of consultants or advisors as it may
consider nceessary to assist in the discharge ol its
functions and remuncrate such persons out of the
Fund of the Commission in such manner and at such
rates as may be determined by the Commission:

General powers of
the Commission.



)
(c)

@

(e)

)

Functions of the 17.

Public Utilities Commission of Sri Lanka

to cnter into agrecments with regulated entitics:

to acquire and hold property movable and
immovable, and to sell, lease, mortgage, exchange,
or otherwisc dispose of, the same;

1o enter into such contracts as may be nccessary for
the exercisc, performance and discharge of its
powers, duties and functions;

to acquire such right, privileges, licences and
authorities as may be nccessary for the effective
discharge of its functions ;

to levy fecs ; and

gencrally to do all such other acts and things as arc
incidental to or conscquential upon the cxercise,
performance and discharge of its powers, dutics and

functions under this Act and any other industry Act.

Subjcct to the provisions of this Act, the Commission

Comunission. shall, among other things,—

(a)

b)

(c)

(d)

cxercise, perform and discharge the powers, functions
and dutics conferred on or assigned to the Commission
by or under this Act or any industry Act ;

consult, to the cxtent the Commission considers
appropriate, any person or group who or which may
be affected, or likely to be affected, by the decisions
of thc Commission ;

advise the Government, as the Commission deems
appropriale, on all matters concernig any industry
falling within the purvicw of this Act ;

colleel, record and disseminate, subject (o section
15 (4), information concerning any public utilities
industrics ;
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prepare within six months of its cstablishment a
rcgulatory manual containing a code of good practicc
governing the functions of the Commission and
revise it as and when required ;

exercisc licensing, rcgulatory and inspection
functions in respect of all matters provided for in
any industry Act ;

cnforce the provisions of licences, contracts and
other instruments issucd undcr the authority of any
industry Act ;

regulate tariffs and other charges Icvied by regulated
cntitics where required by any industry Act;

determine by mediation disputes arising is any public
utilitics industry ;

set and enforce technical and other standards relating
to the safcty, quality, continuity and rcliability of the
public utilitics industrics ; and

undertake such other incidental or ancillary activitics
which the Commission may consider appropriatc for
the effective discharge of any of its functions.

18. (1) The Commission may, in discharging the functions
assigned to it by or under this Act or any other industry Act,
and where it deems nceessary in the public interest hold a
public hearing in order to investigate or determiine any matter.
The public hearing shall be held in any manncer not inconsistent
with the principles of natural justice.

(2) The Commission shall, for the purposes of a public
hearing referred to in subscetion (1), have the power—

(a)

to procurc and receive all such evidence, written or
oral and to cxaminc all such persons as witnesscs,
as the Commission may think nccessacy or desirable
{0 procurc or examine :

Public hearing.
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(b) to require the evidence (whether written or oral) of
any witness to be given on oath or affirmation and
to administer or causc to be administcred by an
officer authorized in that behalf by the Commission,
an oath or affirmation to cvery such witness ;

(¢) tosummon any person residing in Sri Lanka to attend
a public hearing of the Commission to give cvidence
or producc any document or other thing in his or her
possession and to examine him or her as a witness
or (o require him or her to producc any document or
other thing in his or her possession ;

(d) to admit any evidence, whether written or oral
notwithstanding the provisions contained in the
Evidence Ordinance.”

(3) Any person who has becen summoned or whose
interests are likely to be affccted by any matter before the
Commission may appcar in pcrson or by authorized
representative.

(4) Every person who gives cvidence at such public
hearing shall, in respect of such cvidence, be entitled to all
the privileges to which a witness giving cvidence beforc a
court of law is cntitled in respect of evidence given by him or
her before such court.

(5) The proccedings at such a pubic hearing shall be open
to the public and the minutes, including a record of the
cvidence given and a statement of all facts taken into
consideration, shall be kept by the Commission and made
availablc to the public.

(6) Every offence of contempt commitied against, or in
disrcspect of, the authority of the Commission shall be
punishable by the Court of Appeal as though it were an offence
of contempt committed against. or in disrespect of the
authority of that Court, and the Court of Appeal is hercby
vested with jurisdiction to try every such offence.
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(7) An act donc or ommitted to be donc in relation to the
Commission, whether in the presence of the Commission, or
otherwisc, shall constitute an offence of contempt against, or
in disrespect of, the authority of the Commission, il such act
would, if donc or omitted to be done in relation to the Court
of Appeal have constituted an offence of contempt against,
or in digrespect of, the authority of such Court.

(8) Any person—-

(a)

»

()

who fails without causc to appcar beforc the
Commission at the time and place mentioned in the
summons issued by the Commission ; or

who refuses to be sworn, or affirmed or having been
duly sworn or affirmed refuscs or fails without causc
to answer any question lawfully ;

who refuscs or fails without causc, to produce or
show (o the Commission any document or other thing
which is in his or her posscssion or power and which
is in the opinion of the Commission nccessary for
arriving at the truth of the matter being inquired into
by thc Commission,

shall be guilty of the offence of contempt against, or in
disrespect of the authority of the Commission.

(9) During or at thc conclusion of a public hcaring the
Commission may—

()

(h)

make an order or award with reasons thercefor relating
to the matter hefore it or part thereof, or give a
dircction with resons thercfor ;

dismiss any matter or part of a matter or refrain from
(urther hearing or {rom determining the matter or
part thereof, if it appcars that the matler or part
thercof is trivial or vexatious or that further
proceedings arc not neccssary or desirable in the
public interest ;
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(¢) generally give all such dircctions and do all such
things as arc nccessary or cxpedicnt for expeditious
and just hcaring and determination of the matter
before it. :

(10) Every order or award made and cvery direction
given in pursuance of paragraph (a) of subsection (10) shall
be published in the Gazette, and a copy of every such order,
award or.direction shall be scrved on cach party to the public
hearing.

19. (1) An ordcr, award or dircction made by the
Commission under scction 18 shall, subject to subsection (2),
be final.

(2) An appeal shall lie by any person aggricved from an
order. award or direction made undcr scction |8 on a question
of law, to the Court of Appcal.

(3) An appcal under subsecction (2), shall be by written
petition and shall-

(a) be presented in triplicate to the Commission within
thirty days after the date of the communication by
which the order, award or dircction was notified to
the appellant :

(b) sct forth the order, award or dircction of the
Commission and the question of law Lo be argued ;

make any nccessary party a respondent o such
appeal ; and

{(d) bc accompanicd by a fec of onc thousand repees to
be made payable (o the Fund of the Commission.

(4) Where a pctition of appcal is presented to the
Commission in the manner and within the time specified in
subscction (3), the Commission shall—

(a) transmit, or causc to be transmitted to the Court of
Appeal a copy of the petition together with the record
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of the proceedings in wich the order, award or
dircction referred to in the petition was madc or given ;

(b) issue, or cause to be issucd notice of the appcal (o
tl\uc respondents named in the petition of appcal
together with a copy of that petition ; and

(¢) file or causc to be filed of record a copy of the
petition. :

(5) The Court of Appeal may in determining such question
of law. confirm, vary or annul the order, award or dircction of
thc Commission or may remit the matter to the Commission
with the decision of that Court on the question of law with
such directions as may be deemed appropriate. )

20. A copy of any rulc, order, award, dircction or other
document made by or in the costody of thc Commission and
certificd by the Chairman to be a true copy thercof shall, in
any court, be evidence of the rule, order, award, direction or
other document without proof of the signature of the Chairman.

21.  Any person who without lawful authority contravencs
or fails to comply with an order, award or dircction of the
Commission shall be guilty of an offence and shall be liable
on conviction after summary trial before a Magistrate to a
finc not cxceeding one million rupees and where the offence
is a continuing offence to an additional finc of five hundred
thousand rupces for cach day during which such contravention
continucs.

PART V
COMPETITION

22. The Commission shall, in relation to cach public
utilitics industry, regulatc and inquirc into anti-compctitive
practices, monopolics, acquisitions and abuscs of a dominant
position, and merger situations and may carry out an
investigation, cither of its own motion or on a complaint or
request made to it by any person, with respeet to—

Evidence of
documents.

Contravention of
an order. award or
dircction.

Commission’s
compcetition

functions.



20 Public Utilities Commission of Sri Lanka

(a) the cxistence or suspected existence of any anti-
competitive practiccs ;

(b) the acquisition, existence or suspected existence of
abusc of a dominant position which may affect
domestic trade or economic devclopment in one or
morc markets in which a regulated entity operates ;
or

*

(c) the creation or suspected creation of a merger

situation,

on becoming aware of the same, in consultation with any
rcgulated entity affected or likely to be affected, the
complainant and any Consumecr Consultative Committec

cstablished.
Criteria for 23. (1) For the purposcs of scction 22—
Commission’
:::;{)if::lon (a) (i) any agrccment in wriling, oral or by conduct,

involving a rcgulated entity ;

(ii) any decision by rcgulated entitics acting
together ; or

(iii) any practice or conduct of onc or more regulated
enlitics,

which affects or is likely to affect domestic or
international trade and the object or cffect of which is
lo prevent, restrict or distort competition in Sri Lanka
shall constitutc an anti-compctitive practice ;

() the provisions of scction 23 (1) (a) shall apply in
particular, to agrcements, decisions, practices or
conduct which-

(i) dircctly or indirectly fix purchase or sclling
prices ;
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(ii)

(iii)

(iv)

)

climinatc or substantially damage a compctitor
in a market ;

prevent the entry of a competitor into a market

deter or prevent a person from cngaging in
competitive conduct in a market ; or

unduly limit'or control a consumer’s access to,
or ability to transfer to or from, a rcgulated
entity ;

(c) a dominant position shall be taken to exist if the
prescribed percentage of a utility network is used or
provided by, or the prescribed percentage of a utility
scrvice is provided by or to— ’

(1)

(ii)

the same person ; or

members of a group of persons, including
connected bodics corporatc ;

(d) conduct that may, in particular, constitutc an abuse
of a dominant position if it—

(i)

(ii)

(i)

(iv)

(v)

amounts to directly or indirectly imposing
unfair purchasc or sclling prices :

climinates or substantially damages a
competitor in a market :

prevents the entry of a competitor into a market

deters or prevents a person {rom cngaging in
competitive conduct in a market ; or

unduly limits or controls a consumer's access
to. or ability to transfer to or from, regulated
cntitics ;
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(e) amerger situation shall be taken to exist if a person,
including a body corporate, acquircs or proposes to
acquire, dircctly or indirectly, any sharcs or assets
of any other person which results or would result in
a change of control of that other person —

(i) the object or effect of which is that the persons
taken together arc or arc likely to be or would
be in a dominant position in a markcet in any
public utilities industry ; or

(ii) where both persons are engaged, exclusively or
otherwise, in the proviston of, and hold a
dominant position within the same utility
network or utility scrvice in a public utilities
industry, in thc same or differcnt geographical
arcas, cven if the circumstances in (i) above are
not satisficd ;

(fH any rcgulated centity which is of thc opinion or ought
rcasonably to be of the opinion that it may fall within
the scope of the activitics set out in section 22 which
the Commission is cmpowered to investigate shall
notify the Commission immediately,

(2) In this section—

“control” means dircct or indircct control of the whole
or parts of onc or more other persons ;

“utility network” means a nctwork or system, however
defined in any industry Act, for the provision of
utility services ; and

“utility services™ means the provision of goods or
services in the public utilitics industrics.

Commission’s 24. (1) Where. upon investigation, the Commission is

competition satisficd that an anti-competitive practice or merger situation

cnforcement cxists but that it docs not operate or is not likcly to operate

POWETS. against the public interest, the Commission shall by order,
authorize-that anti-competitive practice or merger situation
subject to such conditions as it may consider necessary or
cxpedicent.
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(2) Where, upon investigation, the Commission is satisficd
that a dominant position exists but that no abuse of that
dominant position cxists, the Commission shall by ordcr,
declare that no abuse of a dominant position has occurred,
subject to such conditions, as it may consider neccssary or
cxpedient.

(3) Wherc, upon investigation, the Commission is satisfied

that—-

{a) amerger situation ¢xists, is likely to operate against
the public interest and that a merger has not yet taken
place, the Commission may by order prohibit the
merger situation ;

b

Without prcjudice to paragraph (a), in anti-
compelitive practicc or merger situation cxists and
that it opcrates against the public interest, or an abuse
of a dominant position exists, the Commission may
by order provide for-

()

(i)

(iii)

the carrying on of any activity or the
safeguarding of any asscts by the appointment
of a person to conduct or supervise the conduct
of such activitics or safeguarding such asscts
on such terms and with such powers as may be
specificd in the order ;

the termination of any anti-compctitive practice
or abusc of adominant position or the de-merger
of a merger situation in such manncr as may be
specificd in the order ; and

such action as the Commission may consider
nccessary in the circumstances for the purpose
ol remedying or preventing the resulting adverse
clfcets, subject to such conditions as it may
consider nceessary or expedient.
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(4) Indectermining {or the purposc of this scction whether
an anti-competitive practicc or merger situation operates or
is likcly to operate against the public interest, the Commission
shall take into account all matters which appear to the
Commission to be rclevant to the matter under investigation
and shall have special regard to the desirability of —

(a) maintaining and promoting cflective competition
between regulated entitics ; and

(b) promoting the interests of consumers in rclation to
the market in which the anti-competitive practice or
merger situation operates, or is likcly to operate; and

in addition, in the casc of a merger situation—

(c) giving cffect to the principle that the number of
regulated cntities which are under independent
control should not be so reduced as to prejudice the
Commission’s ability, in carrying on its functions to
make comparisons between different regulated
cntitics in the same public utilitics industry.

(5) The Commission shall give any rcgulated cntity, which
is the subject of an inquiry or investigation held by the
Commission undcr section 22, an opportunity to be heard and
to produce oral or documentary cvidence.

25. (1) Wherc the Commission rcasonably bcelicves that
an activity identificd under scction 22 exists, without prejudice
to scction 15, the Commission shall have the power cxercised
by an officer of the Commission authorized in that behalf, on
rcasonable grounds, with an cntry warrant issucd by a
Magistratc and on production, if required. thercofl —

(a) to cnter, inspect and scarch at all reasonablce hours
of the day the premises in which any regulated entity
is carrying on its busincss or any other premiscs
and
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(b) 10 inspect, take copics of or scize and dctain any
relevant records or documents of that regulated
entity,

and no person shall obstruct any officer acting in the
exercisc of his or her powers under this scction.
»

26. (1) The Commission is required to cnsure that so far
as possible, having rcgard to any relevant differcnces between
the provisions concerned, question arising under this Part in
relation to the regulation of compctition in the public utilitics
industrics arc dealt with, in a manner which is consistent with
the treatment of corresponding question arising under the
rclevant Act.

(2) In determining a question under this Part, the
Commission shall act so far as is compatible with the
provisions of this Part, with a view to sccuring that there would
be no inconsistency between the principles applicd, and any
decision reached, by the relevant authority in determining that
question and the Commission shall, in addition, have regard
1o any relevant decision or statement of the relevant authority.

(3) In this scction “rclevant authority” means the statutory
rcgulatory authority charged, under a relevant Act, with
cquivalent competition regulation functions for industrics
other than the public utilitics industrics.

27. (1) Any person who fails to comply with a relevant
obligation shall be guilty of an offence under this Act and
shall on conviction after summary trial beforc a Magistrate
be liable—

(a) where such person is not a body corporate, to a finc
not less than onc million and not more than ten
million rupces or to imprisonment of cither
description for a term not excceding scven years or
to both such finc and imprisonment ;

Principles to be
applied.

Offences and
penaltics.
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(h) where such person is a body corporate, to a fine not
less than ten million and not more than hundred
million rupces : and

(c) in either case, ‘where the offence is a continuing
offence, to an additional fine of five hundred
thousand rupces for cach day during which such
contravention continucs, '

and the court may in addition order such persons to refrain
from carrying on thosc activitics which are required to
have been terminated, or to do such other acts as are
required to be done, under the Commission’s carlier order
for such period as may be determined by the court or until
such person complics with such order made under that
scetion.

(2) The Commission may publish or causc to be published

in such manner as it sces fit, the names and addresses of all
persons convicted under this Act.

(3) Where any offence is committed by a body of persons,

then—

(a) if the body of persons is a body corporate, cvery
dircctor and ofticer of such body corporate ; and

(h) i the body of persons is a firm, cvery partner of that
firm,

shall be guilty of an offenee, provided that such director,
officer or partner shall not be decmed to be guilty of that
offence if he or she establishes to the satisfaction of the
court that such offcnce was committed without his
knowledge or that he exercised all duc diligence to prevent
the commission of such offence.
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(4) In this scction, “relcvant obligation™ mecans an
obligation cast on any person undcr this Part, or the
obligations under section 15 where applicable in this Part, or
an order of thc Commission made under this Part, or acts in
contravention of such order.

PART VI
CONSUMER PROTECTION

28. The Commission shall in the cxercisc of its powers
under any industry Act or any rcgulation made thercunder,
protect the rights of the consumer—

(a) against the marketing of goods and services which
are hazardous to life and property ;

(b) against unfair trade practices ;

(¢) tobc heard and to be assured that their interests will
receive duc consideration ; and

(d) to consumer cducation.

29. (1) The Commission shall, altcr consultation with
the Minister, appoint a Consumer Consultative Committce.

(2) The composition of thec Committce shall be as
prescribed by regulation.

(3y The functions of the Commitice shall be to—

(a) advisc the Commission on appropriate standards to
be prescribed or determined under this Act ;

(h) monitor whether the needs of consumers of goods
or scrvices provided by any public utilitics industry
arc being satisfied ; and

(¢ promote awarcness of the standards prescribed or

dctermined under this Act and the rights of

consumers with respect to thosc standards.

Consumer
protection.

Consumer
Consultative
Committce



28 Public Utilities Commission of Sri Lanka

PART VII

Poricy GUIDELINES
Zc':c'::,ﬂgf;ue 30. (1) The Cabinct of Ministers shall in consultation
guidclines. with the Minister in charge of a public utilitics industry,
formulate where it secs fit, general policy guidelines and issue
such guidclines to the Commission through the Minister—

(@) on any matter identificd in or under such industry
Act for which general policy guidelines may be
made ;

(b) on the nced for the supply of public utility services
under such industry Act in order to attain national
targcets for sustainable cconomic growth in respect
of, among other things— '

(i) different geographical arcas cncompassing rural
arcas ; and

(ii) diffcrent socio-cconomic groups ;

(c) on mcasures taken by thc Government to facilitate
the nceds identificd under paragraph (b) :

(d) on sctting down the prioritics and attaining the
objectives specified in paragraphs (a), (b) and (¢).

(2) Where any general policy guideline issued under
subscction (1) results in the need for a rcgulated entity to
subsidize the provision of any service of a public utilitics
industry to any socio-cconomic group or to a geographical
arca. the Commission shall, in implementing the policy
guidcelines, ensurc that—

(a) the government compensates such regulated centity
for all loss and cxpenscs causced to that regulated
cntity by rcason of its compliance ; and
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adequatc financial provision is made by the
Government before such regulated entity undertakes
any nccessary activities.

(3) The Minister shall—

(a)

(b)

31.

within three months of the end of cach calendar yecar
submit a rcport to Parliament sctting out the action
he or she has taken in respect of implementing the
policy guidelincs during the said calendar ycar ; and

prior to issuing the general policy guidelines under

subscction (1), lay such policy guidclines before
Parliament for information.

PART VIII
FINANCE

(1Y The Commission shall have its own Fund.

(2) Therce shall be paid into the Fund of the Commission—

(a)

(h)

()

all such sums of moncy as may be reasonably
required by the Commission (o perform its functions
and dutics under this Act and any other industry Act,
voled upon by Parliament during the first ycar of
the cstablishment of the Commission ;

all such sums of money as arc rccovered by the
Commission as levics under industry Acts ;

all such sums of moncy as arc received by the
Commission in the cxercise, performance and
discharge, of its powers, dutics and functions under
this Act or any other industry Act, including fccs
received by the Commission for the grant or rencwal
of licences under those Acts ;

Fund of the
Commission.
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(d) all such sums of moncy as arc reccived by the
Commission by way of loans, gifts or grants from
any sourcc whatsocver ; and

(¢) all such sums of moncy as arc authorized or required
to be paid into the Fund by any provisions of this
Act or any other industry Act.

(3) There shall be paid out of the Fund of the Commission—

(a) all such sums of moncy as arc requircd to defray
any cxpenditure incurred by the Commission in the
exercise, performance and discharge of its powers
dutics and functions under this Act or any other
industry Act ; and

(b)  all such sums of moncy as arc required or authorized
to be paid out of the Fund by any provision of this
Act or any other industry Act.

(4) The Commission may, with the approval of the
Minister in charge of the subject of Finance, invest such
moneys as arc not immediatcly required for its purposes, in
such sccuritics as the Commission may consider fit and
transfer or scll such sccuritics.

32. The Commission may borrow tcmporarily, by way
of overdraft or otherwisc, such sums of moncy as the
Commission may rcasonably rcquire for performing or
discharging its dutics and functions under this Act or any other
industry Act :

Provided that the aggregate of the amounts outstanding in
respect of any temporary loans raised under this scction shall
not at any time exceed such sum as may be determined by the
Minister in consultation with the Minister in charge of the
subject of Finance.
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33. (1) Any cxcess of the revenue of the Commission
in any year over its expenditure for that ycar shall be carried
forwards to meet its expenditure in subscquent years.

(2) The Commission shall, not latcr than September of
each year, cause to be published in the Gazette, a statement
sclling out its cstimated expenditure for the next financial
ycar.

(3) The Commission may rcvise its cstimated
cxpenditure for any ycar in that ycar and shall cause cvery
such revision to be published in the Gazette.

(4) Thecxpenditure of the Commission for any ycar, shall
not exceed by ten per centum of its cstimated cxpenditure (as
revised from time to time), for that ycar.

34. (1) The financial year of the Commission shall be
the calendar year.

(2) The Commission shall cause proper books of accounts
1o be kept of the income and expenditure, assets and liabilitics
and all other transactions of the Commission. Scparatc
accounts shall be maintaincd in respect of loans received.

(3) The Auditor-General shall audit the accounts of the
Commission.

(4) The Auditor-Genceral and any person assisting him or
her in the audit of the accounts of the Commission, shall have
access to all such books, deeds, contracts, accounts, vouchers
and documents as the Auditor General may consider necessary
[or the purposcs of such audit, and shall be furnished by the
Commission or its officers with such information within their
knowledge as may be required for such purposcs.

(5) The Auditor-General shall examine (he accounts of
the Commission and lurnish a report—

(a) stating whether he or she has or has not obtaincd all
the information and cxplanations required by him
or her ;

Provision rclating
to expenditure.

Accounts and
audit.
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(b) stating whether the accounts referred to in the report
arc properly drawn up so as to cxhibit a truc and fair
view of the affairs of thc Commission ; and

(¢) drawing attention to any item in the accounts which
in his or her opinion may be of intcrest to Parliament
in any cxamination of the activitics and accounts of
the Commission.

(6) The Auditor-General shall transmit the report and
statcment preparcd by him under subscction (5), to the
Commission.

(7) For the purpose of mecting the expenses incurred by
him or her in the audit of the accounts of the Commission,
the Auditor-Gencral shall be paid out of the Fund of the
Commission, such remuncration as thc Commission may
dcterminc. Any remuncration reccived by the Auditor-General
undcr this subscction shall, aftcr deduction thercfrom of any
sums paid by him or her to any qualificd auditor or auditors
cmployed by him or her for the purposes of such audit, be
credited to the Consolidated Fund.

PART IX
GENERAL

35. (1) The Commission and the relevant person at cach
of the following :—

(a) the Central Environmental Authority
(h) the Urban Developmient Authority

(¢) the Telecommunication Regulatory Commission
and '

(d) suchother regulatory body as may he designated by
the Minister for the purposces of this section,

shall, in the case of the persons referred to in paragraphs
(a), (h) and (c). not later than six months after the
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cstablishment of the Commission, and in the case of the

persons rcferred to in paragraph (d), not later than six

months after they arc designated under that paragraph,

make arrangements and prepare a written memorandum

with a view to securing — i

(i) co-opcration and exchange of information
between the Commission and cach of those
bodics ; and

(ii) consistent treatment of matters which come
within the scope of the functions of the
Commission and each of thosc bodics, insofar
as such trcatment docs not contravenc the
provisions of this Act or any other law.

(2) As soon as practicable aficr a written memorandum
is prepared, and whenever any revision of it is subscquently
agreed upon as being appropriate by the Commission and cach
of the bodics referred 1o in subscction (1), the Commission
shall send a copy of the written memorandum, or the revised
memorandum, as the casc may be, to the Minister for his or
her information.

(3) The “rclevant person” in relation to—

(a) the Central Environmental Authority, shall be its
Gencral Manager ;

(hy the Urban Devclopment Authority, shall be its
Genceral manager ;

(¢) the Teleccommunication Regulatory Commission.
shall be its chiel executive officer ; and

() a body dcsignated under paragraph (d) of
subscction(1) shall be its chicfl exccutive officer.
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36. (1) No suit or prosccution shall lic against—

(a) the Commission for any act which in good faith is
done or omitted to be done, by the Commission under
this Act or any other industry Act ;

(b) any mecmber, sccretary, Dircctor-Gencral, Deputy
Director-General (if any), Staff, Consultant or
Advisor of the Commission for any act which in
goods faith is donc or omnitted to be done, by him or
her under this Act or any other industry Act.

(2) Any cxpenscs incurred by the Commission in any suit
or prosecution brought by , or against, thc Commission before
any court, shall be paid out of the Fund of the Commission
and any costs paid to, or rccovered by, the Commission in
any such suit or prosccution, shall be credited to the Fund of
the Commission.

(3) Any expenscs incurred by any member of the
Commission, Sccretary, Director-Genceral, Deputy Dircctor-
General (if any), StalT, Consultant or Advisor thercof, in any
suit or prosccution brought against him or her in any court in
respect of any act which is done, or purported Lo be done, by
him or her under this Act or any other industry Act or on the
dircction of the Commission shall, if the court holds that the
act was donc in good faith, be paid out of thc Fund of the
Commission, unlcss such cxpensc is recovered by him in such
suil or prosccution.

37. (1) The Commission shall within three months of
the end of cach financial year, prepare a report of its activilics
during that ycar and its proposcd activitics in the following
year, and shall transmit a copy of such report together with a
copy of the audited accounts of the Commission {or that year.
to the Minister.



Public Utilities Commission of Sri Lanka 35

(2) The Minister on receipt of a report preparcd under
subsection (1)—

(a) shall causc a copy of such report to be placed before
Parliament ; ’

>

(b) may require the members of the Commission to

clarify any matter arising from such rcport to
Parliament or a Committee of Parliament ; and

(c) may require the Commission to publish such report
and accounts in such manner as she or he considers
appropriatc to bring them to the attention of the
public. .

(3) Without prejudice to the gencerality of subsection (1)
cvery annual report shall contain—

(a) ageneral survey of developments during the year to
which the report relates in respect of matters falling
within the scope of the Commission’s function and

in particular, devclopments in the promotion of

consumcr interests ;

(b) details of enforcement order (if any) made by the
Commission during that ycar ; and

(c) dectails of devclopment and expansion of the public
utilitics industrics in Sri Lanka.

38. (1) The Commission may make rules in respect of

all or any matters for which rules arc authorized or required
by this Act to be made.

(2) Every rule made under subscction (1) shall come into
force upon publication in the Gazette.

39.  The provisions of this Act and the regulations, rulcs
or orders made thereunder shall have effect notwithstanding

Power of
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anything inconsistcnt therewith contained in any other relevant
Actother than this Actand in the cvent of any conflict between
the provisions of this Act and the provisions of any other
relevant Act the provistons of this Act shall prevail.

40. The Minister, by Order published in the Gazetic, may
make such provisions, not inconsistent with the provisions of
this Act, as he may deem nccessary with a view to providing
for any unforcscen or special circumstances, or to determining
or adjusting any question or matlcr, for the determination or
adjustment of which no provision or no cffcctive provision is
madc in this Act.

41. All members and staff of the Commission shall be
dcemed to be public servants within the meaning and for the
purposcs of the Penal Code.

42 The Commission shall be deemed to be a scheduled
institution within the meaning of the Bribery Act, and the
provisions of that Act shall be construed accordingly.

43, Inthccvent of any inconsistency between the Sinhala
and Tamil texts of this Act, the Sinhala text shall prevail.

44. [n this Act, unless the context otherwise requires-
“Act” mcans an Act of Parliament

“annual report”™ mecans annual report prepared under
scetion 37 5

“Central Environmental Authority™ means the Central
Environmental Authority established by the
National Environmental Act, No. 47 of 1980 ;
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“Chairman” includes the Deputy Chairman appointed
under section 8 (6) ;

“connccted person” in relation to any person means a
spouse, child, brother or sister of that person ;

“Constitutional Council” mecans the Constitutional
Council cstablished under Article 41A of the
Constitution-of the Republic of Sri Lanka ;

“consumcr” means any person who buys or avails of
any goods or scrvices, as the casec may be, for a
consideration which has been paid or promised or
partly paid and partly promised, or under any
system of deferred payment and includes—

(i) any uscrof such goods or benceficiary of such
scrvices other than the person who buys or
avails of such goods or scrvices, as the casc
may be, for consideration paid or promised,
or under any system of deferred payment
when such usc is made or services are
availed of with thc approval of the first-
mentioned person ;

(ii) any prospective buyer or beneficiary of such
goods or scrvices, as the case may be ;

“financial year” mcans the calendar ycar ;

“industry Act” means an Act that governs any specific
public utilitics industry the regulation of which is
vested in or assigned to the Commission ;

“Minister” means the Minister in charge of the subject
of Policy Development and Implementation ;

“noticc’ means notice in writing ;

“prescribed” mcans prescribed by the Minister or
Commission, as the casc may be, by regulation :
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“prescribed percentage” in relation to the provision of

a utility nctwork or utility scrvices mcans the
greater of forty per centum or the percentage
prescribed, if any, by rcgulations made by the
Ministcr in charge of the subject of Commerce ;

“public utilitics industry” for the purposc of this Act,

mecans any public utilitics industry the rcgulation
of which has been vested in or assigned to the
Commission ;

“regulated cntity” mcans a company or undertaking

which, subject to the provisions of any industry
Acl, is cngaged in the provision of public utilitics
services under a valid licence, exemption,
concession, or contract granted by the
Commission ;

“rclevant Act” means the Consumcer Protection Act,

No. I of 1979, the Fair Trading Commission Act,
No. | of 1987 and the Control of Prices Act
(Chapter 173) or any Act replacing any of them,
or such other Act containing cquivalcnt
competition rcgulation provisions for industrics
other than the public utilitics industrics :

“Telecommunication Regulatory Commission” mcans

the Telecommunication Regulatory Commission
cstablished by the Sri Lanka Telccommunications
Act, No. 25 of 1991 ;

“unfair trade practice” means a trade practice which

for the purpose of promiting the sale, usc or supply
of any goods or for the provision of any scrvice
adopts an unfair method or unfair or deceptive
practice including any of the following practices,
namcly— :

(1) the practice of making any statcment,
whether orally or in writing or by visible
representation which—
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(a) falscly represents that the goods arc of
a particular standard. quality, quantity,
grade, composition, style or model ;

(b) falscly represents that the scrvices arc
of a particular standard, quality or
grade ;

(¢) makcs a falsc or mislcading
representation concerning the need for,
or the uscfulness of any goods or
scrvices ;

(d) gives falsc or mislcading facts
disparaging the goods, scrvices or trade
of another person : and

(2) permits the sale or supply of goods intended
{0 be used, or arc of a kind likely to be uscd,
by consumers, knowing or having rcason (0
belicve that the goods do not comply with
the standards prescribed by any industry Act
or any rcgulation madc thercunder relating
to performance, composition, contents,
design, construction, finishing or packaging
as arc nceessary 1o prevent or reduce the risk
of injury to the person using the goods &

“Urban Development Authority™ means the Urban
Devclopment Authority established by the Urban
Devclopment Authority law, No. 41 of 1978.

SCHEDULE [Section 1 (2)]
Elcctricity industry : and

Watcr service industry.



