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Starting Point:
Dispute Systems Design (DSD)

Dispute Systems Design Steps:
>Develop a “Claim Risk Profile”:

Parties/Friction Points
Types of Disputes
>Understand and Effectively Deploy:

Dispute Avoidance Tools

Dispute Resolution Tools
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PPP Project Structure

Funding $$ uowneru

Fare Box / Tolls

Tax ImprovementDistrict — ==~~~ =~ >
Joint Development . .
Sweat Equity Public Entlty

Funding $$
State, Federal

Comprehensive | Agreement and/or Private Investors

Issuing  _ _ _ _ _ _

Entity N ~ “Concessionaire”

Parent Guarantees

. . from SPC Members
Performance Private Consortium ( )

Bonds |

Development Operations & Maintenance

Design-Build Contract

Contract Contract
* Environment * Final Design * Infrastructure/R.O.W.
* Right-of-way * Right-of-way Acquisition Maintenance
* PE + Construction * Equipment/Car Maintenance
* Finance Plan « Startup Turnover « Toll Facility/Transit Operations
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Insurers
Sureties

Concessionaire
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DB Team

ah P3 Friction Points

Subcontractors
Subconsultants
Suppliers




h Low Cost Resolution High Cost Resolution ‘

Unassisted Negotiations

Structu::t::f::;ations AD R CO nti N uu m

Facilitation

Conciliation

DISPUTE BOARD

Early Neutral Evaluation

Joint Experts

More Control ‘

DISPUTE BOARD

Mediation

Mini-Trial

Arbitration

Court Special Master

Court Settlement Conference
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Bench Trial

Jury Trial

h Less Time More Time ‘
5




JJJJJ
ing
€ Comman g,

Summary: Key P3
Mega Project Features

->Complex, high risk
=>Many phases, changing stakeholders

->Construction Phase and Operational Phase
impacts on the environment and community

->Relationship building is as important as P3
program management and delivery plans
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Standing DBs on Mega Projects

= Benefits:

Encourages collaboration among parties
Improves relationship with external stakeholders

Maximizes dispute prevention role

->Challenges:

Defining scope of role/responsibility

Different project phases/players over time

Long term commitment by all parties
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Case Study: |I-595 in Florida

->P3 agreement between Florida
DOT and Concessionaire

>DBFOM agreement spanning
35 years (largest P3 in US)

>US$ 1.2 Billion

=> Three member standing DRB (bt. owner and
concessionaire)

->Standing DRB within DBT s
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Case Study: LISEA High Speed Rail

-~

->50-year P3 concession L iR
‘ L e 2

contract S
->Largest ever rail g
concession contract

>€7.8 Billion

=> Three member standing Dispute Board
(bt. Owner and Concessionaire)
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Smaller P3 Projects

->»Single Person Standing Dispute Board
->Benefits:

Scalability: smaller issues, lower costs

Easier to offer informal assistance (advisory
opinions)

->Challenges:

Lose benefit of 3-member DB complementary
skill sets
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->Caltrans Dispute Resolution Advisor
Single person appointed at project start
No regular site visits
Available to parties to address and resolve issues
early (as called upon)

>Hong Kong Dispute Resolution Advisor

Gatekeeper for the parties to select best
resolution path
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Key Requirements for Successful
DB Implementation on P3s

>Use Standing Board (not ad hoc)

Initiated at beginning of project
Regular site visits

Remains in place through all phases of the project,
including concession operations phase
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Key Requirements for Successful
DB Implementation on P3s

->Emphasis on dispute prevention attributes

Expand role to include all P3 parties
Expand role to include outside stakeholders
Early identification/resolution of issues

Informal assistance/advisory opinions encouraged
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Key Requirements for Successful
DB Implementation on P3s

=>Emphasis on qua

Experienced

Experienced

ity of DB members

Experienced

int

he work of the project

in a

in C

ternative project delivery

ollaboration/facilitation

Available to serve for the duration of the project
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What is Different?

> Complex, long-term relationships
=>More shared risk and reward

->More stakeholders, including outside groups
(environmental, social, etc.)

->Greater need for “real time” dispute
avoidance and dispute resolution systems

.... all leading to a requirement for
collaboration among all parties. .
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Questions?
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Dispute Resolution

Board Foundation

19550 International Blvd., Suite 314
Seattle, WA 98188
1-206-878-3336
Toll free (USA only) 1-888-523-5208
Fax 1-206-878-3338

Email: home@drb.org
Website: www.drb.org
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