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Full Description

All of the parties involved in public-private partnership (PPP) transactions – including both governments and
project developers – frequently express concern over the time and expense involved in creating the legal
agreements that are at the center of every PPP project. Everyone recognizes the importance of PPP contracts,
since they are the documents that set out how the partnership will work – but there are constant calls for
making the contractual drafting process quicker and less expensive.

In response, World Bank Group (WBG)’s PPP Group has launched the Recommended PPP Contractual
Provisions Initiative, with the aim of developing recommended language on certain key provisions found in
virtually every PPP contract. Under this initiative, the WBG’s PPP Group has produced the Report on
Recommended PPP Contractual Provisions, 2015 Edition (the 2015 Report). The 2015 Report was recently
submitted to, and endorsed by, the G20 Infrastructure and Investment Working Group – the committee
established by the G20 Group of major economies that focuses on the financing of infrastructure projects.

Key Contractual Provisions

The 2015 Report deals with eight critical topic areas that appear in almost every PPP contract, whether it is a
report concession agreement, a highway build-operate-transfer (BOT) contract, or a generation facility power
purchase agreement:

Force Majeure (how to deal with events, such as earthquakes and floods, beyond the control of the
parties);

Material Adverse Government Action (what happens if a change in government policy adversely
affects the project);

Change in Law (what happens if a change in the legal framework alters the rights and responsibilities
of the contracting parties);

Termination Payments (what compensation should be provided if one of the parties unexpectedly
terminates a PPP agreement prematurely);

Refinancing (if a project is refinanced after it has begun operations, how are the benefits of that
refinancing shared between the parties);

Lender’s Step-in Rights (what rights does the lender have to ‘step-in’ and replace a project developer
in order to save a failing project);

Confidentiality and Transparency (how much of the information in a PPP agreement can and should be
disclosed to the public); and
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Dispute Resolution (how do the parties to a PPP contract resolve the disputes which will inevitably
arise during the life of a long-term project).

National and International Approaches

Many countries (such as India, South Africa, and the United Kingdom) have had considerable success in
developing standardized PPP contracts for use in their own countries, with different types of contracts for
each sector. However, there are considerable problems in trying to do this on an international basis, given the
variety of PPP transactions globally; the different legal, regulatory, financial and institutional frameworks
which exist in various countries; and the need to have tailor-made provisions to deal with the individual
characteristics of complex PPP projects.

At the same time, though, the WBG believes that there are certain provisions in almost all PPP agreements
on which there is a strong consensus of opinion as to what constitutes internationally-accepted good practice.
The 2015 Report is an attempt to capture that consensus, and reflect it, in the form of recommended
contractual language, accompanied by explanatory notes.

Recommended - Not Mandatory

It should be stressed that the language set out in the 2015 Report is not meant to be prescriptive. In other
words, the recommended provisions are not mandatory clauses which must be used whenever a project is
being supported by the WBG or any other organization. Instead, the recommended provisions are just that –
they are recommendations on contractual language that has been found to be appropriate in many PPP
transactions in a number of countries.

An Evolving Consensus, and an Invitation to Comment

The 2015 Report is based on an initial draft prepared by the Paris-based international law firm of Gide, which
was commissioned by the WBG using a grant provided by the multi-donor Public-Private Infrastructure
Advisory Facility (PPIAF). That initial draft was discussed at the PPP Days event which was held in London
on June 16-17, 2015, and the draft subsequently benefited from a number of contributions by law firms,
expert commentators, and by members of the G20. The draft report was also extensively reviewed by lawyers
within the WBG.

The 2015 Report is meant to be a first step in an ongoing process, with further editions being published as
consensus continues to develop around the provisions described in the document and other provisions
commonly found in PPP agreements. As part of that process of consensus-building, the WBG is working
with the Monetary Authority of Singapore and with the G20’s Global Infrastructure Hub to encourage the
dissemination and discussion of the 2015 Report among PPP stakeholders.

On October 19, 2015, the Government of Singapore and the WBG co-sponsored an Infrastructure Finance
Industry Roundtable event in Singapore, at which government officials, project developers, lenders and
advisors considered the 2015 Report. Similar events are now being planned in other regions.

The 2015 Report is available for public comments on the website of the Public-Private Partnerships in
Infrastructure Resource Center (PPPLRC) at WBG Report on Recommended PPP Contractual Provisions.
All comments, suggestions, and other feedback on this initiative would be most welcome.
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